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DISTRICT 6F MASSACHUSETTS, TO WIT: 

BE it remembeKd, That on tbe tweBty<fb«rt]i day of October in tbt tUrty^fih ytu af l&« m- 
dependence oTthe.Unhed States of America, VnUAAU CRABLES WHITE, oT the mM dii- 
trict,liat deporited in thii office tbe title oTa book, the right whereof he chfans as aatbor, in 
the wordi following, to wit: 

** A COMPENDIUM and DIGEST of the LAWS OF MASSACHUSETTS* Bj WILUAM 
CHARLES WHITE. Couniellor at hiw. * Ifisera lerntiu at, abi Jiu est vagani, ant ineogni* 
tarn.** ToL IIL.«Part IL 

In conformity to tbe act of the Congven of the United States, intitled, " An Aet fibr the Bn- 
coQiagement of Learning, by securing the Copies of Maps, Charts, and Books, to the Authoft 
and Proprielen of soeb copies* daring the times thevehi mentioiKd ;" and also to an act intttkd, 
*" An act supplementary to an act, intitled, an act fbr the encoungement of leamfaig, by seeur* 
ifig the copies of Maps, Cliarts, and Books, to the aathon and proprieton of sueb copies during 
the times therein menUoned ; and extending the benefits thereof to the ArU of Designings Ea- 
gravhig^ and EtcMng Historical, and other Prints." 

WILLIAM S. SHAW, 
Clerk of the District of Mnsacbusetts. 



Digitized by 



Google 



DIGEST 



LAWS OF MASSACHUSETTS. 

TITLE CXVl. 

PLEADING. 

Pleadings in general, signify the allegations of the 
parties to suits, when they are put into a proper and 
legal form ; and are distinguished^ in respect to thd 
order of pleading them, by the names of declarations or 
counts, avowries or cognizances, pleas, replications, re- 
joinders, surrejoinders, rebutters, surrebutters, ^c. ; to 
^hich may be ^ded, demurrers, and joinders in de- 
murrer. 

1. Of the several divisions of pleading. 

2« Of the declaration. 

3-, Of oyer. 

4u The general requisites of picas. 

5. Of the general issue. 

6. Of traverse. 

7. Of pleas in avoidance, 

8. Of pleas in discharge. 

9. Of pleas in excuse. 

10. Of pleas in justification. 

11. Of pleas in estoppel. 
12ii Of pleading double. 
13. Of the prolestalion. 
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Declaration and 
count 

Lawes' Plead. 35. 
Doctr. Plac 83. 



Avowry and cogni* 

zance. 

Lawes* Plead. 35. 



Plea. 
Ibid. 36. 



Ibid. 



Bac. Abr. tit Pleas 
and Pleadings A. 



PLEADING. 

14. Of replications. 

15. Of discontinuance. 

16. Of departure. 

17. Of new assignments. 

18. Of demurrers. 

19. Of surplusage. 

20. Of affirmative and negative pregnant. 
31. Of immaterial issues. 

22. Of repleader. 

23. Of pleas fiuia darrein continuance, 

24. Of arrests of judgment- 

25. Of pleading in criminal cases.(l) 

I. Of the several divisions of pleading. 

1. The declaration signifies that part of the pleadings, 
in which the plaintiff declares or states his complaint, or 
cause of action, against the defendant. In real actions, 
that part of the pleadings, in which the demandant makes 
his claim of complaint, is properly called a count. 

2. An avowry is where the defendant, in an action of 
replevin, avows the taking of the distress in his own 
right, or in right of his wife, and sets forth the cause of 
it. If the defendant was not entitled to take the proper- 
ty in his own right, or the right of his wife, but in right 
of another as his bailiff or servant, then be is said to 
make cognizance; that is, he acknowledges the taking, 
and insists that such taking was legal, not because he 
himself had the right, on his own account^ but by com- 
mand of another who had the right. 

3. The plea signifies the answer to the plaintiff's de- 
claration, or the plaintiff's answer to the defendant's 
avowry or cognizance. 

Pleas are variously distinguished ; but the most general 
division of them is into dilatory and peremptory, the 
latter of which are mostly called pleas in bar. 

(I) For further information on this subject, See Tit lb Abate- 

' ME NT. 
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PLEADING. 1001 

Dilatory picas are such as tend merely to delay or put j^^^.^.^, pj^^j 3,. 
off the suit, by questioning the propriety of the remedy, 
rather than by answering the complaint. Peremptory 

. ° . , , , 3 Bl. Cora. 303. 

pleas or pleas in bar answer to the merits, and in general 
put a final end to the action, so that it cannot be after- 
wards prosecuted, or any other action brought for the 
same cause. 

Dilatory pleas are, 1. To the jurisdiction of the court : uj,„, ,p^ 
2. To the person : 3. To the writ. LawcV rfcarac, s . 

Peremptory pleas, or pleas in bar, are generally divided p^,.^,^ ,^ , ,,.^^ 
into two'sorts; first, in denial of the declaration ; and se- J'i'iTcom^^s^s^aoB. 
condly, in confession and avoidance of it. To these may 
be added pleas by way of estofifiel; which shew that the 
plaintiff has done some act which estops or precludes him 
from relying upon the facts stated in his declaration, be- 
cause it is contrary to, or inconsistent with those facts. 

Bar legally signifies a perpetual destruction, or a tem* ^^^ 
porary taking away of the action of him who sues, and ^**^' ^^^' ^^' 
every plea, wherein any matter in bar is pleaded, is cal- 
led a plea in bar; which is perpetual, or temporary. 

After the plea, follows the replication, which is the . 

answer made by the plaintiff to the defendant's plea. In ^^^' '*^ 
the replication, or any of the subsequent pleadings, cither 
party may plead in denial or avoidance. Sec. according to 
the nature of the previous pleading, or the matter to be 
offered in answer to it. 

Next in order is the rejoinder ; which is the answer 

Rejoinder. 

of the defendant to the plaintiff's replication. i^t 

The rejoinder is followed by the surrejoinder ; which s„m- Minder 

is the plaintiff's answer upon the defendant's rejoinder, ^'»"*'*'»'^ 

and like a second defence, as the replication is said to be 

the first defence of the plaintiff's declaration. 

The rebutter is the next proceeding ; and signifies the 3^^|^,„j,„ 

defendant's answer to the plaintiff's surrejoinder. ibid.42. 

To the rebutter the plaintiff may again reply by a sur- 

rebutter, which may be called a third defence of the i'>«''- 

plaintiff's declaration. 
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Issvie. 

3 Bl. Coin. 313. 



Itti. 3^4. 



I«ne oTfact. 
Ihid. 325. 



JX'miirrer. 
.Ihid. 314. 



Wjn, Alir. tit. Plead- 
Lttwes* Plead. 43. 



Joinder in demurrer. 

Ilml. 

Co. Lit. 71. b* 



Whent in the course of pleading, the parties come to 
a point) which is affirmed on one side and denied on the 
other, they are then said to be at issue ; all their debates 
being at last contracted into a single point, which must 
now be determined either in fayour of the plaintiff, or of 
the defendant. 

Issue is the end of all the pleadings, and is either upon 
matter of /aw, or matter of fact. 

An issue of fact is where the fact and not the law is 
disputed. And when he that denies or traverses the fact 
pleaded by his antagonist, has tendered the issue, thus, 
*< and this he prays may be inquired of by the country i** 
or, '* and of this he puts himself upon the country ;'' it 
may be immediately subjoined by the other party, <* and 
the said A. B. doth the like.'* Which done, the issue is 
said to be joined, both parties having agreed to rest 
the fate of his cause upon the truth of the &ct in ques- 
tion. 

An issue upon matter of law is called a cf^murr^ : and 
it confesses the facts to be true, as stated by the opposite 
party ; but denies that, by the law arising upon those facts, 
any injury is done to the plaintiff, or that the defendant 
has made out a legitimate excuse ; according to the party 
which first demurs* 

A demurrer is therefore said to be an irregular or 
collateral part of pleading ; and whenever the counsel 
of either party is of opinion, that the declaration or plea 
of his adversary is InsuiBcient in law, he demurs or relies 
on the law, and refers the same to the judgment of the 
court. 

Now as there is no issue upon the fact, until it is join- 
ed between the parties, so there is no issue in law, but 
when they have joined or agreed upon it; and therefore, 
where a demurrer is ofTei'^d by one party, the adverse 
party joins with him in demurrer, and the answer which 
he makes, is called a joinder in demurrer. 
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PLEADING. 1008 

II. Of the declaration. 

The declaration states the plaintiff's cases viz* the in- 
jury which he has received, and for which he brings his 
action. 

The narrative part of a declaration is three*fold, con- conat^tnentpartsofa 
sisting, 1. Of inducement or conveyance to the principal Lawet'riead.M. 
matter of the action, which is called the substance or gist 
of it: 3. The substance or gist itself: and, 3. Matters 
collateral thereto. 

Inducement, in pleading, signifies the statement of j^^^^j^^p^.j^ 
matter which is introductory to the principal subject of 
the declaration, or plea. Sec. but which is necessary to ex- 
plain and elucidate it ; and is in the nature of the pre- 
amble to an act of parliamenty and leads on to the prin- 
cipal subject of the declaration or plea, Sec. the same as 
that does to the purview or providing clause of the act. 

Thus, in an action for a nuisance to property in the jj^^ 
possession of the plaintiff,' the circumstance of his being 
possessed of the property should be stated as inducement, 
or by way of introduction to the mention of the nuisance. 

The substance or c:ist of the action, is the essential „. 
ground or object of it, in point of law, as the statement ^'*'<^' 
of the nuisance itself, in the case just alluded to. 

In stating the substante or gist of the action, every 
thmg must be averred which is necessary to be proved 
at the trial. 

Those matters which are collateral to, or independent 

» Collateral raaiters. 

of, the substance or gist of the action, are either matters iwd.ea.sa. 
of aggravation, or special damage. 
Matters, of aggravation are such matters as aggravate , 



the damages really sustained by the plaintiff, by shewing •'"" 



fion. 
Ibid. 70. 

with what enormitythe act which caused them was com- 
mitted. 

As if the plaintiff declures in trespass, for entering his j^^ 
house, and breaking open his closets, and tossing his 
goods about; the entry of the house is the principal 
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ground and foundation of the action, and the rest is only 
stated by way of aggravation, and need not be proved by 

3Wiis.234. the plaiatiffor answered by the defendant. 

SH>tiatdaiDa Special damage, as distinguished from the gist of tbe 

uwe.* i>it:ad.'7o. action, signifies that special or particular damage which 
is stated to result from the gist ; as if the plaintiff in an 
action of trespass were to state that, by means of the da- 
mage done to his house, he was obliged to seek a lodg* 
ing elsewhere. 

Ibid. 70,71. ^u^ sometimes, the special damage is said to const!* 

tute the gist of the action itself; thus^ in anaetion where- 
in the plaintiff declares for slanderous wdrds, which, of 
themselves are not a sufficient ground or foundation for 
the suit ; if any particular damage result to the plaintifT 
from the speaking of them, that damage is properly said 
to be the gist of the action. 

Ibid. 71. But whether the special damage be the gist of the ac* 

tion, or only collateral thereto, it must be particularly stat- 

% ed in the declaration ; as the plaintiff will not otherwise be 

permitted to go into evidence of it at the trial, because 

vviiies 2j. the defendant cannot else be prepared to answer it. 

, „, , , In matters of inducement, and those which are colla- 

Lawes' Plead. 71. 

qSTu h^iLiwnt ^^^^^ ^^ ^^^ action, the same certainty of time and place, 
and matter, collate. ^^ j^ ^^^ nccessary to be obscrvcd as in stating that, 
which is the ground and gist of it. 
Therefore, in an action upon the case for a nuisance, 

2 >toii 71. if the plaintiff, in his declaration, alleges that he was 

possessed of a term of years, it is sufficient, without 
shewing the commencement of the term ; for tbe title is 
only inducement to the action. 

So if the plaintiff declare in trespass, for entering his 

Laues' Pltrad. 72. , ... ... « i i • 

house, breaking open his closets and chests, and tossing 
his goods about, it is not necessary to specify particular- 
ly the closets, chests or goods ; for the breaking open of 
the closets, Sec. is altogether collateral to the acdon, 

3 WiU. 292. ^^^ stated merely to aggravate or increase the damages. 
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PLEADING. IQOS 

If the plaintiff have several causes of complaint of the gevemicounu. 
same nature, which may be joined in the same action, he *-*we^* ^*e^-.' 
may declare for them all in the same declaration. And ^^^^^ 
here it may be proper to observe, that each part of a 
declaration, which contains a separate cause of complaint, 
is called a count. This word, in real actions* signifies 
the whole declaration ; because in those, it seldom con- 
sists of more than one count. 

But in all personal actions, the general rule is, that the ibid, 
plaintiff may join as many counts as he pleases in ^he^^j^^ ^^jj 
same declaration, though for different causes of action, ^**^*'' 
provided they are causes of actions of the same sort ; as 
assumpsit, debt, covenant, trespass or case. 

The plaintiff is also at liberty, if he have but one cause Lawc*' Pfead. 73. 

. . ^ . ..*, L 3 BK Com. 395. 

of complaint, to set it forth in as many different shapes 
as he pleases, in different counts of the same declaration ; 
so that if he fails in the proof of the one, he may suc- 
ceed upon the other. But if several counts are put into 
the declaration for the purpose of vexation, the court will 
order them to be expunged, and make the plaintiff pay 
the coats. 

III. Of oyer. 

When the action is founded on a specialty, before the jj^^^»piejjrt g^ 
defendant states the nature of his case, he may crave ^ ®'' ^**"* *^'* 
oyer of it; which is, to pray or peiition the court, that 
he may hear it read to him. Having obtained oyer of a 
specialty, the defendant is entitled to copy it in his plea. 

Oyer may be craved or demai>ded of any specialty, or 

' ' / r /7 Lawe»'PI««d.9«,97. 

other written instrument, as bonds of all sorts, deeds isnik.497. 
poll, indentures and the like, whereof a firofert in cwiam 
is necessarily made by the adverse party. But if that 
party be not bound to plead the specialty or instrument 
with a profert, and he pleads it with one, it is but sur- 
plusage, and the court will not compel him to give oyer 
of it. 

VOL. III. 8 
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Lawes' PIf ad. 99. 
sulk. 498. 



The party craving oyer is not, in general, bound to set 

Lnwes* Pkad. 98, 99. r / o / » o 

3 Sir. 1241. out the specialty, &c. in his plea ; but if he wish ta take 

I Wils. 97. r / ' r » . 

6 Mod. 28. advantage of any insufficiency or illegality in it, or any 

variance, he must crave oyer, and set it forth. If the 
insufficiency appear upon the face of the specialty, &c. h9 
may demur at once. 

If the party insist upon his right of oyer, and enter the 
prayer on record, his adversary may counterplead or de- 
mur to it *f and though granting oyer where it ought not 
to be is no error, yet denying it, where it ooght to be 
granted, is. 



IV". The general requisites of pleas. 

The condition and quality of pleas are first, that they 
be single, and contain only one matter, or ground of an- 
swer in each of them ; secondly, that they be direct and 
positive, and not by way of recital or argumentative ; 
thirdly, that they have convenient certainty of time^ 
place, persons, and other circumstances ; fourthly, that 
they answer the plaintiff's allegations in every material 
point ; and lastly, that they be so pleaded as to be capa- 
ble of trial. 



I>awe!i' i'lead. 131. 
3 Bl. Com. 308. 



I.awei»*^Flbad. 110. 



I.a^ve«' i'leaU- Hi. 



V. Of the general issue. 

General issues directly deny the whole declaration ; as 
in personal actions, where the defendant pleads, <^he 
owes the plaintiff nothing," or " that he is not guilty of 
the facts alleged in the declaration ;" or in real actions, 
where the tenant pleads " no wrong done," or *^ no dis- 
seizin committed." These pleas and the like are called 
general issues ; because, by importing an absolute and 
general denial of all the matters alleged in the declara* 
Vion, they, at once, put them all in issue. 

Anciently the general issue was seldom pleaded, ex* 
cept where the defendant meant wholly to deny the 
charge alleged against him ; for when he- meant to avoid 
or justify the charge, it was usual for him to set forth 
the particular ground of his defence in a special plea, 
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which was considered necessary to apprize the court and 
the plaintiff of the particular nature and circumstances of 
the defendant's case, and was originally intended to keep 
the law and the Jact distinct But now this ancient strict* 
ness is greatly relaxed, and the defendant is in many 
cases allowed to give the special matter in evidence 
under the general issue, v^here formerly, he was obliged 
specially to plead it. 

By statute, in all civil actions triable be Core a justice q^^j.^, iwuebefcre 
of the peace, except wich actions of trespass wlierein the i«»t'<**o''»h«P«*<*- 
defendant means to avail himself^ by pleading the title of atat.i783,«.42,s. 7. 
himself, or any other person, under whom he claims, in 
justification of the trespass or trespasses alleged to be 
committed on real estate ; the defendant shall be entitled 
to all evidence under the general issue, which, by law, 
he might avail himself of under any special plea, in ex^ 
cuse or justification. 

So, by statute, executors, admlmstrators and guardians q^^,-„ ^ , ^,. 
shall not be compelled to plead specially to any action or J^SJl""^*"**" 
suit at law, brought against them in such capacity ; but ^^^ ^^^^ c.se.s.^ 
may, under the general issue, give any fecial matter in 
evidence. 

So in any information or action grounded <3n a penal ^^^ ^^^^ c is $ 5 
statute, the defendant may avail lum self of any special 
matter under the .^neral issue. 

Furthermore, by statute, in all actions, wherein a jus- og„^,,i|^„ebyci^5i 
tice of the peace, sheriff, -deputy sheriff, or coroner, or j;;*^ '^^J^ ^*^^j;;j; 
a town, -district, preciivct -or parish officer, or any other 
officer, civil or fnititary, is sued for any thing done by 
him in the execution of his office, the defendant may 
plead the general issue, and give the special matter in 
evidence, upon filing in the cause a brief sialeiTvent of 
such special matter, within such time as the court shall 
order; of which statement the plaintiff tiball be^niitled 
to a copy, or he may plead specially at his election. 

So in writs of audita querela^ the respondent may, 
under the general issue of " not guilty,^ give any special stat.i7Po,t>47,$ 1. • 
matter in evidence. 



Digitized by VjOOQ IC 



I 





Bull. N. P. W. 




rites Hoh. 21R. 


1 


2 Mas*. Rep. 521. 



*W pleading: 

To an action fouodcd on a penal statute^ not gukhy or 
nil dcbety arc good pleas. But in StUson ▼. Tobeyt Par- 
sons, C. J. said^ «' that the old plea of nil debet was the 
safest, and that upon the plea of not guilty, if tbc jury 
find the defendant guilty, they ought also to find the for* 
feiture.*' 

To personal actions, founded on torts, as trespass, slan* 
der, malicious prosecution, and the like, tbe general issue 
is not guilty. 

In actions arising from contract, the general issue 
varies according to the nature of the action, in assump- 
sit it is << never promised'' in debt '^ that deiendaot owes 
seiw.457 nothing," in covenant "now eat factumyOT %hht the deed 

cftofriate?Anih* declared on is not his deed," though this last plea is, 
Law, 8. <9. more properly and technically speaking, a common issue, 

because it puts only the deed in issue, and not the breach 
of covenant. (I) 

VI. Of traverse. 

A traverse siornifies to deny or controvert any thine 
Lawes' Plead. 117. . . . \ / & 

which is alleged in the declaration, plea, replication, re« 
joinder, surrejoinder, &c. ^ 

Urfd. * All issues are traverses^ although all traverses can- 

not be said to be issues ; and the difference is this, issues 
are, where one or more facts are affirmed on one sidei 
and directly and merely denied on the other ; but special 
traverses are where the matter asserted by one party is 
not directly and merely denied or put in issue by the 
other, but he alleges some new matter or distinction in- 
consistent with what is previously stated, and then dis* . 
tinctly excludes the previous statement of his adversary. 
The new matter, so alleged, is calleJlhe inducement to 
the traverse, and the exclusion of the previous statement 
the traverse itself. 

(1) In the action of covenant, it is said, there is, properly speak- 
ing, no general issue, or plea, which puts the plaintiff on proof of 
the whole declaration. Lawes' Plead. 113, cites Tidd, 593. 
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A special trayerse is neceasarf when a particular state- ^^ ^^^ ^,, 
ment is made by one party, and the other party pleads>^ Wiis.253. 
or replies another statement repnignant to it, for else the 
pleadings would run to infinite prolixity ;. but it is other- 
wise where the matter pleaded or replied ia quite con- 
sistent with that previously alleged. 

So, in general, every matter which is the substance or La^^ei' Plead iw. 
gist of the plaintiff's action, or the defendant's defence* 
or is material thereto, is traversable; but matters of in- 
ducement, and such as are not material to the action or 
defence, cannot be traversed. 

It is another general rule, that a special traverse must 

VaMm 

have a proper and sufficient inducement ; for if there be 
no inducement to a special traverse^ the issue will be a 
negative pregnant. And if the defendant, on traversing 
the plaintiff's title, shews a defective one in himself, or 
the person under whom he claims, his plea will be bad. 

S6 a man cannot make that part of his plea, which is . 
an answer to part of the declaration, an inducement to a der"G^3o *'^*^^' 
traverse of the residue of the declaration. But induce- 
ment to a traverse does not, in general, require so much 
certainty as is requisite in other cases, because it is not 
itself traversable. 

The most usual and proper words of a special traverse 

„ , , . . „ . . , . . , . , . La«^«' Plead. 119. 

are, <^ without tfua^ or, as it is expressed m the old latm com. oii?. tit. rieu- 

der, G. 1. 

entries, *' absque hoc ;* certainly these words " without 
this'* are calculated to convey the most pointed denial, by 
putting, as it were, the matter denied out of the plea. 
But any other words which are equivalent to the above, 
and import an express denial or exclusion of the matter 
intended to be traversed, are sufficient; and, therefore, a 
traverse by the wordsi " et noriy* is good. 

As if the defendant pleads, that A was taken into cus- 

I awes' Plejid 1 19 

tody by a warrant, returnable one day, ^^and not'* by a i'2o. 

. . Kauiul. 23. 

warrant returnable ai another day, it is a good traverse 
of his having been taken under the warrant returnable 
on the latter day. 
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Lawes'PleAd.180. 



Ibid. 12L 



Ibid, 



Ijiwe»* Plead. 121. 



Yet a traverse ought to be by express words and not 
argumentative ; for an argumentative traverse is bad. 

A special traverse must not be concluded to the coun* 
try, but with a verification ; for, in the first place, it con- 
tains new matter; secondly, it does not amount to an 
issue upon any matter previously alleged ; and, thirdl3r9 
it is in the negative, and though it may be applied to a 
previous affirmative, yet the affirmative is not denied in 
the same sense or manner in which it was alleged ; but 
the traverse being regulated by the inducement to it9 
limits and alters the way in which the original allegation 
would otherwise have been tried. 

And although, where an affirmative and negadve are 
I SuJJI**«M2!^* applied to the same thing, or only differ with respect to 
the additional identity contained in either, the traverse 
may be concluded to the country, or with a veiification ; 
it seems to be otherwise where the affirmative and ne- 
gative are made in different senses, and with a view to 
different facts : in which latter cases only, a special tra* 
verse can be said to be necessary. 

VII. Of pleas in avoidance. 

Pleas in avoidance are such as confess the matters con- 
tained in the declaration, and avoid the effect of them by 
some new matters, which shews, that the plaintiff is not 
entitled to maintain his action ; as by admitting the con- 
tract declared upon, but shewing it was void or voidable, 
on account of the inability of one of the parties to make 
it, as by coverture, infancy, or the like ; or by the mode 
in which the contract was executed, as by duress ; or that 
it was contrary to law, as being within the statutes 
against usury or gaming ; which circumstances are suf- 
ficient to prevent the plaintiff from recovering any thing. 

VIII. Of pleas in discharge. 

ibiu. 122, 123. Pleas in discharge, as distinguished from those in 

avoidance, are such as admit the demand, but instead of 
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avoiding the payment or satisfaction of it^ shew that it ^ 

has been discharged by some matter of fact, as by hav* 
ing been actually paid or satisfied ; or, that it has been 
ascertained and settled by legal means, though it may 
not have been paid or satisfied, and may yet remain to 
be so, as by having been made the subject of a reference, 
foreign attachment, or former recovery ; or that the plain* 
tiff has given up his right to claim the demand by a re- 
lease, or the like. 

IX. Of pleas in excuse. 

Pleas in excuse also admit the demand or complaint 
stated in the declaration, but excuse the non-compliance 
with the plaintiff's claim, or the commission of jtbe act 

of which he complains, on account of the defendant's i^ 

having done all in his power to satisfy the former, or not I '^.\ 

having been the culpable author of the latter. 

Thus where after tender of the debt by the debtor and 

. ' Ibid. IS?. IM. 

xnsfusal by the creditor, if the latter harrasses the former ^*>c<»«. jo* 
with an action, it becomes necessary for the defendant 
to acknowledge the debt and plead the tender, adding 
<' that he has always been, and still is, ready to pay it ;" 
for a tender and refusal of a debt will, in all cases, dis- 
charge the costs of the action, though not the debt itself. 
So where an action is brought for an assault and bat- 

Law«' Pleail. 111. 

tery, the defendant may plead, that the plaintiff gave the 3 bi. com. 303. 
first assault, which obliged him to defend himself, and 
that if any injury happened to the plaintiff from such 
defence, the same was occasioned by his own assault 
first made upon the defendant ; which is called a plea of 
son assault demesne,(2) 

X. Of pleas in justification. 
Pleas of justification differ from those last mentioned 

, . , « . Lawes' Plead. IK, 

10 this respect, that the defendant m those pleas always ^^' 

(2) Qjiery, if son assault demesne is not a plea injustificatMu, and , 

not merely in excuse. 
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relies upon the plaintiff's conductf as an apology for his 
doing or omitting to do the thing in question ; but in 
pleas of justification, the defendant professes purposely 
to have done the acts which are the subject of the pUiQ- 
tiff 's suit, not on account of his negligent or culpable 
conduct, but in order to exercise that right which he 
considers he might in point of law exercise, and in the 
exercbe of which he conceives himself not merely ex- 
cused but justified. In short, such pleas proceed upon 
the idea that he acted not merely without blame, but by 
legal and established right. 
bmL 116. Grounds of justification seem principally to consist of 

matter of title or interest in or respecting land ; or mat- 
ter of authority, either mediately or immedlutely derived 
from the plaintiff; or the general operation of law upon 
the particular circumstances of the case. 

XI. Of pleas in estoppel. 

j^^ jj» Pleas in estoppel happen when the plaintiff has done 

some act, or executed some deed, or been party to some 
record, which estops or precludes him from averring any 
thing to the contrary of it. 

The execution of a deed is said to be the most solemn 
and authentic act that a man can of himself possibly per- 
form in the disposal of his property ; and therefore, he 
shall always be estopped by his own deed ; or, in other 
words, he shall not be permitted to aver or prove any 
thing in contradiction to that which is contained in it. 
uwe»' Plead. 140 ^" pleading matters in estoppel it is usual for the de- 

^*^' fendant, at the beginning of his plea, to say that the 

plaintiff ought not to be admitt^ to allege the facts, on 
which he relies, and which he is precluded from assert- 
ing, by reason of his having done some act inconsistent 
with them* instead of saying actionem^ or onerari non, 

XII. Of pleading double. 

At common law, the defendant could only have plead- 
ibid, m. 132. ^ '^ 

ed one single matter to the whole declaration ; which 



Ibid. 
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i-lgour often abridged the justice of his defence, and was, 

doubtless, one cause of perplexed inartificial pleading; t 

the party endeavouring to crowd as much reasoning into 

his plea, however intricate, repugnant, and contradictory, 

he made it by so doing. 

But even at common law, the defendant might have 
pleaded several matters to different parts of the declara- 
tion; as not guilty to part of the declaration, and to 
another part, a justification, or release, &c. and where 
there were several defendants, each of them might have 
pleaded a single matter to the whole, or several matters 
. to different parts of the declaration. 

And now by the statute for the amendment of the law, q^j. 
the defendant or tenant, in any action or suit, or any ) 

plaintiff in replevin, may with the leave of the court ^ 

plead as many several matters thereto, as he shall think 
necessary for his defence.(3). 

XIII. Of the protestation. 

If any matter be alleged by the plaintiff in his decla- ^^ ^^^ 
ration, upon which the defendant cannot join issue, he 
must protest against it in his plea ; otherwise it will stand 
admitted against him, in another action. 

A protestation, or, as it is called in pleading, a /irotes' ly^. 
tandOf has been defined to be a saving to the parly who 
takes it, from being concluded by any matter alleged or 
i objected against him^ upon which he cannot join issue ; 
and it is no more than an exclusion of a conclusion ; for it 
merely prevents the effects of such allegations, in ano- 
ther action. 

Either party, plaintiff or defendant, niay make protesta- ^ ^^ , ^^ 
tion ; and that in a plea, replication, rejoinder, surrejoin- LLUl'pkad. wi. 
ders, rebutter, or surrebutter. If it be not made when it 
ought, the party would be concluded by it, though the 
issue be found in his favour. 

(3) 4 Ann. c. 16, g. 4, 5. 

I 
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ibu. But matter on which issae majr be j<mied9 whether it he 

^ . ^ nowd. Com. 876. b. the gist of the action or pleat ^c. cannot be taken by pro- 

; t testadon ; although a man may take by protestation mat- 

' ter that he cannot plead, as in an acdon for taking goods 

^ of the value of^f pound9^ the defimdant may make pro* 

testation that they were not worth more than 3«. 44.*. 

It is obvious that protestation, repugnant to, or incon* 
sbtent with the gist of the plea» &c. cannot be of any be* 
nefit to the party making it. So it is idle and superfluous, 
to make protestation of the same thing that is traversed 
by the plea, or of any fact which roust necessarily depend 
upon another fact protested against ; as to protest bodk 
that A made no will, and that he made no executors, 
which he could not do, if there was no will. 

XIV. Of replications. 

If the defendant's plea contains a direct contradiction 
of the declaration, and concludes with referring the mat- 
ter to be tried by a jury of the country, the pluntiff must 
^ do so too : that is, he must submit the matter to be tried 

by a jury, without offering any new answer to it, and 
must stand or fall by his declaration ; in which case, he 
merely replies, that as the defendant has put himself 
upon the country, that is, has submitted his cause to be 
tried by a jury of the country, he the plaintiff doth so 
likewise, or the like. 

When the plea of the defendant does not amount to an 
iiMd. 148, 149. i3sue, or direct contradiction of the declaration, but is col- 

lateral to it, the plaintiff may plead again, and reply to 
the defendant's plea, either by taking issue upon a spe* 
cial traverse taken in the plea ; or by directly denying or 
traversing the plea; or by alleging some new matter in 
contradiction of the matter contained in it ; or by con- 
fessing and avoiding it, by some new circumstance or 
distinction, consistent with the declaration; or by con- 
cluding the defendant from pleading the matter cot^tained 
in the plea, by some matter of estoppel. 
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After a special traverse* that not being a direct denial _.^ 

"^ . did. 149. 

of matter previously alleged ; and therefore not coBsti- 

tutiag an issue of itself; the party whose pleading is tra- ^ 

versedy offers an issue on the traverse^ that is, indsts upon 

his original allegation) in the manner he at first made it, 

and thereby puts in issue the real question to be tried. 

So the plaintiff roay^ in his replication directly deny, or ^^ 
specially traverse, the new matter alleged in the plea ; as 
where the defendant^ in an action on a contract, pleads 
that it was void by the statute made against gaming : the 
plaintiff, in his replication, may either directly deny that 
allegation, or specially state by way of inducement, that 
the money was due fairly, and then specially traverse the « . 

allegation in the de^^idant's plea, that it was won by 
gaming. ^ 

The plaintiff in his replication, instead of traversing, or j,^ ^^^ 
immediately denying the defendant's plea, may allege 
some new matter in contradiction of it ; as if the defen^ 
dant, in an action on an arbitration bond, pleads that no 
award was made, the plaintiff, in his replication, may sit 
ibrth an actual award, and assign a breach of it. 

So the replication may confess and avoid the plea, by 

,. . . . . . , . . 3 Bl. Cora. 310. 

some new matter 4>rdisUnction consistent with the plain- 
tiff's declaration ; as in an action for trespassing on the 
plaintiff's land, if the defendant shews a title to the land 
by descent, under which he claims a right to enter, and 
gives colour to the plaintiff, the latter may deny or tra- 
verse the £sct of the descent, or confess and avoid il, by 
replying, that aft^r it took place, the defendant bimself 
demised the lands to the plaintiff for term of life. 

XV. Of discontinuance. 

It is a general rule, that tlie plaintiff must follow up his 
enure demand^ throughout the whole of tiie suit ; and if 
any part of it be discontinued in the pleadings, it is a 
discontinuance as to the whole : for there does not con- 
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tlnue to be the same demand which the plaintiff set forth 

in his declaration. 

ibid.tM itt. ^^^ ^^^' ^^^^ applies not only as to the subject matter 

,^ of the cause, but also as to the parties ; and therefore, if 

' the plaintiff declares against three defendants, and a plea 

is pleaded by two of them only, to which the plaintiff re- 
plies, without taking any notice of the third defendant, 
on demurrer to this replication, the action being discon- 
tinued, judgment must be given against the plaintiff, 
though the defendant's plea were bad. 

But it is absurd to say, that the defendant can discon- 
tinue the plaintiff's action by putting in a defective plea, 
although if the plaintiff, in his replication, omit to reply 
to any part of the plea, he may discontinue his own suit; 
and therefore, if there be in fact a plea, though a defec- 
tive one, the plaintiff ought, in all cases, to pray the 
opinion of the court upon it, which he can do no other- 
wise than by demurt^ing. 

XVI. Of departure. 

In the several stages of the pleading, it must be care- 
fully observed, that neither party departs or varies from 
the case on which he has previously relied; for this, 
which is called a departure in pleading, might occasion 
endless altercation : therefore, the replication must sup- 
port the declaration, and rejoinder must support the plea* 
&c. without departing or varying from it The same 
rule applies to all the subsequent pleadings of either of 
the parties. 

XVII. Of new assignments. 

In many actions, the plaintiff who has alleged in his 
declaration a general wrong, may, in his replication, after 
an evasive plea by the defendant, state the general wrong 
with more particular certainty ; by assigning the injury 
anew, more particularly or circumstantially) so as clearly 
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to a^certun and identify it^ consistently with his g^enend 
complunt. This is called a new or novel assignment. 

Asif the plaintiff declares for a trespass in entering^ 
his close at a place called D. and the defendant pleads ^ b'* ^"* ^^i- 
that the spot where the trespass was committed} is a 
certain close of pasture in D. describing it particularly, 
(as he may do) and that such close is his own freehold ;. 
the plaintiff may, in his replication, new assign or de- 
scribe another close in D. specifying the abuttals and 
boundaries of it, as the real place of the injury. And 
as the plaintiff may new assign. the trespass in a differ- 
ent close, so he may new assign it in another part of the 
same close. 

In all cases, the new assignment should be so certain n^g,, pj^j^j, ^gg^ 
and explicit, that the difference between the trespasses 
mentioned in the plea, and those newly asugned, may be 
easily pe^ceived. 

As where the defendant, either intentionally or by ac- 
cident, mistakes the plaintiff's cause of action, the plain- 
tiff is at liberty to vary from, the defendant's plea in his 
new assignment ; it is but fair that the defendant may 
plead de novo to it, which he i^, therefore, allowed to do ; 
just as he might have pleaded to the original declaration f 
that is, he may either deny it, by merely pleading not 
guilty to the trespasses newly assigned, or. he may put 
in one or several special pleas of justification, Sec. to the 
whole or part of those trespasses, with or without the 
plea of not guilty. 

And if the plaintiff do not, in his new assignment, in ^.^ 
express terms, exclude the application of the original 
pleas to the trespasses, newly described, the defendant 
may either repeat the pleas orginally pleaded to the de- 
claration, or introduce any new defence or defences upon 
the record. 

The pleadings, consequent upon a new assignment, are ^^^ 
for the most part, the same, in substance and form, as 
those pleaded to the original declaration ; but they, of 
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courtCf must be expressly applied to the formert hy alla- 
sioft to the trespasses newly assigned^ and the plea plead* 
ed to those trespasses, or the replication to the plea so 
plesded, in order to distingnish the new assignment and 
pleadings upon it^ from the declaration and the pleadings 
thereon. 

XVIII. Of demurrers. 

Demurrers are general or special. The former con* 
tain a general objection to the previous pleading ; the 
latter, (which were introduced by the statufe 37 EIvl 
c. 5.) specially shew the cause of objection. 

At common law, a general demurrer confessed aU 
facts formally pleaded ; and before the statute of 27 £liz. 
formal mistakes in the Readings were suftcienty on a 
general demurrer. It was, therefore, enacted* by that 
statute, that after demurrer joined and entered, in any 
action, the judges shall proceed and give judgment ac- 
cording as the very right of the cause and meatter in law 
shall appear unto them, without regarding any imper- 
fection or want of form, except such as the party demup* 
ring shall, specially and particularly, set down and ex- 
press together with his demurrer ; and that judgment 
shall not be reversed for such imperfections, Sec. except 
they be so set down. And by the second section of the 
statute, the court may amend all such imperfections, &c. 
as are not so set down. But this statute does not extend 
to or cure wants of substance ; which may, therefore, 
still be taken advantage of, on a general demurrer. 

As a general demurrer, at common law, confessed all 
170. matters formally pleaded, so now by the statute, it is a 

confession of all matters which are substantially well 
pleaded, though not formally, that is, not according to 
the forms meant or alluded to by this law ; for such forms 
are now immaterial, when the want or imperfection of 
them is not specially expressed in the demurrer. 



Digitized by VjOO^ ' ^ 



PLEADIKG. 1019 

B«t a special demurrer, even since the statute, is ex- ^^^^, p,^j ^^^ 
pressly intended to take adrantage of such informalides 
in Uia^pleading^Sy as are particularly pointed out by it ; 
uidy thereforerit is only a confeasion of such matters in- 
ferroally pleaded, as are not specially abewn ibr cause of 
demurrer. 

.As a plea ought to answer all that part of the decla- ^^ ^^^ 
ration to which it is applied, and a replication to the whole 
of the plea, &c. so a demurrer ought to be to the whole 
of the count, plea or replication, &c« otherwise it is a dis* 
continuance, if there be no other answer to the residue, 
and the adversary do not take notice of the omission, (as 
he ought to do, by praying judgment as to the part un- 
answered.) 

But the defendant may demur to the whole or part ^^ 172. 
only of a declaration ; or the plaintiff to some or oneJe^i^f ***'^'"' 
only of several pleas, and plead or reply, &c. to the re- 
sidue. 

There can be no demurrer to a demurrer ; for a de- 

SAlk. 819* 

murrer upon a demurrer^or pleading over when an issue Lawes* Fie»d. ra. 
in &ct is offered, is a discontinuance. 

XIX. Of surplusage. 

Surplusage, in pleading, signifies a superfluous and ^^^ ^ 
tuneless statement, which frequently does not vitiate the 
rest of the pleadings, according to the well known max- 
im, ** utile fier [inutile non vitiatur" 

Therefore, if a man in his declaration or plea, &c. 

*. . . ... , , » . Com. Difif. tit. Plea. 

make mention of a thing which need not be stated, but der.c. 23,39. £.12. 

^ ' 1 Salk. 325. 

the matter set forth is grammatically right, and perfect- Lawes»Piead.M,fi4. 
ly sensible, and it does not disclose that the party plead- 
ing has no cause of action or defence, nor is it contra- 
dictory to what is before alleged, no advantage, it seems, 
can be taken of it by demurrer. 

But as the parties, plaintiff and defendant, are bound 
to state their cases formally^ if the surplusage be not '^ 
grammatically right, or if it be absurd in the sense, or un- 
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intelligiblei and no sense at all can be given to it ; <^ if 
it shew that the plaintiff has no cause of actionf or the 
defendant no defence, or be contradictory or repugnant 
to what is before alleged, the adversary may take advan- 
tage of it on a special demurrer. 

XX. Of affirmative and negative pregnant. 

Issue cannot be joined on a negative or affirmative 
pregnant, that is, such a negative as supposes or implies 
an affirmative, or such an affirmative as implies a nega- 
tive, as *^ that the party did not make the gift or grant) 
stated in th^ declaration or count by the deed therein 
mentioned," for that impliedly admits a gift by parol, 
and, therefore, the issue cannot be joined in those words, 
but it ought to be ^' that the party did not make the gift 
in manner and form set forth.'* 

Such an affirmative or negative pregnant is held to be 
bad upon a demurrer, (4) because it does not contain a 
certain, single and direct affirmative or negative of the 
point in question. 



Lavro' Field. 137. 



Ibid. 

2 Will. 74. 



XXI. Of immaterial issues. 

Every plea ought to contain issuable matter, that is, 
matter upon which the adverse party may, if he please, 
take issue, and go to trial ; and if it do not it will be bad. 

Thus, if the defendant plead merely that he is, and al- 
ways has been ready to pay the debt, without saying that 
he ever tendered it, his plea will be bad ; for his readiness 
to pay it is not issuable : or, in other words, the plaintiff 
cannot safely take issue upon that fact, nor ought it to 
determine the cause. 



lAwes* Plead. 175. 
Bac. Abr. lit. 
Fleasyctc. M. 1. 



XXII. Of repleader. 

When issue is joined on an immaterial point, or such 
a point upon which, after trial, the court cannot give 

(4) The demurrer must be special. See Bac. Abr. tit. Fleas> 
&c. J. 6. in nota. 
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judgment on account of its being impertinent or uncer* 
tain, and not determining the right ; the court will award 
a repleader, that is, give judgment for the parties to plead 
the cause over again ; in which case they must begin to 
replead at the first fault. If the declaration, plea and re- 
plication be all bad, the parlies must begin de novo ; and 
if the plea and replication be both bad, and a repleader 
is awarded, it must be as to both ; but if the declaration 
and plea be good, and the replication only bad, the par- 
ties replead from the repUeation only. 

XXIII. Of pleas t^ii9 darrein continuance. 

It may sometimes happen, that after the defendant has 
pleaded, nay, even after issue or demurrer joined, there 
may have arisen some new matter, which it is proper for 
the defendant to plead ; as, that the plaintiif beiqg a 
feme aole^ is since married, or that she has given the de- 
fendant a release, and the iike» Here, if the defendant 
takes advantage of this new matter, as early as he possi- 
bly can, he is permitted to plead it in what is called a plea 
puis darrein continuance^ or since the last adjournment. 
For it would be unjust to exclude him from the benefit 
of this new defence, which it was not in his power to 
make, when he pleaded the former. 

But it is dangerous to rely on such a plea, without 
due consideration ; for it confesses the matter which was 
before in dispute between the parties. And it is not al- 
lowed to be put in, if atiy continuance has intervened be- 
tween the arising of this fresh matter and the pleading of 
it : for then the defendant is guilty of neglect, or laches^ 
and is supposed to rely on the merits of his former plea. 
Also, it is tu>t allowed after a demurrer is determined, 
or verdict given ; because then relief may be had in 
another way, namely, by writ ofawHta querela, 

VOL. Ill, 4 
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XXIV- Of arrests of jadgment. 

Arrests of judgment arise firom intrinsic causes* ap- 
pearing upon tbe face of the record. Of this kind are 
first, where the verdict materially differs from the plead- 
ings and issue thereon ; as if^ in an action for words, it is 
laid in the declaration that tbe defendant said, ^ the plain- 
tiff m a bankrupt ;" and the verdict finds specially that he 
said ^ the plaintiff will be a bankrupt." Or, secondly, if 
the case laid in the declaration is not sufficient, in point 
of law, to found an action upon. 

And this is an invariable rule with regard to arrests 
of judgments upon matters of law, ^ that whatever is 
alleged in arrest of judgment, must be such matter, as 
would, upon demurrer, have been sufficient to overturn 
the action or plea." 

- As if, on an action for slander, in calling the plaintiff 
a jew, the defendant denies the words, and issue is join- 
ed thereon ; now if a verdict be found for the plaintiff, 
that the words were actually spoken, whereby the fact is 
established, still the defendant may move in arrest of 
judgment, that, to call a man a jew, is not actionable : 
and if the court be of that opinion, the judgment shall be 
arrested, and never entered for the plaintiff. 

But tlie rule will not hold e conversoj << that every 
thing that may be alleged as cause of demurrer will be 
good in arrest of judgment ;" for if a declaration or plea, 
omits to state some particular circumstance, without 
proving of which, at the trial, it is impossible to support 
the aciion or defence, this omission shall be aided by a 
verdict. 

As if, in an action of trespass, the declaration doth not 
allege that the trespass was committed on any certain 
day, though this defect might be good cause to demur 
to the declaration or plea, yet if the adverse party omits 
to take advantage of such omission, in due time, but 
takes issue, and has a verdict against him, this excep- 
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tion cannot, after verdict, be moved in arrest of judg- 
ment. 

For ibe verdict ascertains those facts, wiiicb before, ,^.^ 
from the inaccuracy of the pleadings, might be dubious; 
since the law will not suppose that a jury, under the in- 
spection of a judge, ^vould find a verdict for the plainiiff 
or defendant, unless he had proved those circumstunces^ 
without which, his general allegation is defective. 

Exceptions, therefore, that are moved in arrest of judg- j^^ 
ment, roust be much more material and glaring than 
such as will maintain a demurrer: or, in other words, 
many inaccuracies and omissions^ \Vhich would be &tal, 
if early observed, are cured by a subsequent verdict ; and 
not suffered in the last stage of a cause, to unravel the 
whole proceedings. 

But if the thin^ omitted be essential to the action or 

. Ibid. 

defence, as if the plaintiff does not merely state his title 
in a defective manner, but sets forth a title that is totally 
defective in itself; this cannot be cured by a verdict 

XXV. Of pleading in criminal cases. 

These pleas are either, 1. To the jurisdiction: 2. A 
demurrer : 3. In abatement : 4. In bar : or, 5. The gene- 
ral issue. 

1. A plea to the juriadietionm is where an indictment 

*^ 4BI.Com, 3S3. 

is taken before a court, that hath no cognizance of the 
offence : as if a man be indicted for treason at the court 
of common pleas; in such case he may except to the 
jurisdiction of the court, without answering at all to the 
crime alleged. 

2. A demurrer to the indictment. This is incident to 

. . . . Ibid. 333, 334. 

criminal cases, as well as civil ; when the fact as alleged 
is allowed to be true, but the prisoner joins issue upon 
some point of law in the indictment, by which he insists, 
that the fact, as stated, is no felony, treason, or whatever 
the fact is alleged to be. In capital cases, if a demurrer 
be determined against the prisoner, judgment shall not 



^^^ Jifciigitized by V^OOQIC 



ftNtl. 3 Ja. 



1024 PLEADING. 

be entered against hini) but he shall nevertheless be al- 
lowed to plead the general issue^ ^* not guilty/' and to 
have a trial, notwithstanding the demurrer. 

3. A plea in, abatement is principally for a mimomerfa, 
,3A4, 335, vrong name, or a false addition to the prisoner. As if 

Ja/nea Allen, yeoman^ is indicted by the name ol John 
Allen, merchant i he may plead that he has the name of 
James, and not of John ; and that he is a yeoman, and 
not a merchant. And if either fact is found by a jury» 
then the indictment shall be abated, as writs or declara- 
tions may be in civil actions. 

But, in the end, there is little advantage accrubg to 
the prisoner by these dilatory pleas ; because, if the ex- 
ception be allowed, a new bill of indictment may be 
framed, according to what the prisoner in his plea avevs 
to be his true name and addition. For it is a rule^ upon 
all pleas in abatement, that he who takes advantage of a 
flaw, must, at the same time, shew how it may be 
amended. 

4. Special pleas in bar. These are of three kinds, a 
former acquittal, a former conviction, or a pardon. 

5. The general issue, or plea of nor guilty. In case of 
an indictment of felony or treason, there can be no spe- 
cial justification put in, by way of plea. 

As on an indictment for murder, a man cannot fdead 
that it was in his own defence against a robber on the 
highway, or a burglar; but he must plead the general 
issue, not guHtyy and give this special matter in evidence. 



Ibid 
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TITLE CXVII. 



POLYGAMY, LEWDNESS, AND INCEST. 

Polygamy is the offence of having a plurality of ^, ^ 

° * ' 4 Bl. Com. 163. 

wives, at the same time. 

By statute it is enacted, that if any person within this g^, ^^g^^^^, , ^ 
commonwealth, being married, or who shall marry, shall 

Punisbmrat. 

marry any person, the former husband or wife being alive, 
or who shall continue to live so married, and being thereof 
convicted, shall be sentenced to be set on the gallows for 
the space of one hour, with a rope about his or her neck, 
and the other end thereof cast over the gallows, be pub- 
licly whipped not exceeding thirty stripes, be imprisoned, 
fined and bound to the good behaviour ; all or anj of these 
punishments, according to the aggravation of the offence; 
and the party or parties so offending, may receive such 
and the like proceeding, trial and execution, in such , ' 

r o^ ' In what county the 

county where such person or persons shall be appre-**^*'"***''*^^^^'*^- 

bended, as if the offence had been committed in the same 

county. 

There is a proviso that nothing contained in the act 
shall extend to any person whose husband or wife shall ^^j^^}*^*^^ 

^ ^ orwUV oftbeoifin- 

bC continually remaining beyond sea by the space of seven J'^rta/i^SS?*^ 
years together, or whose husband or wife shall absent 
himself or herself the one from the other, by the space 
of seven years together ; the one of them, in cither case, 
not knowing the other to be living within the time. 

There is also anoihcr proviso that nothing contained in p,^^;^^ 
the act, shall extend to the wife of any married man who S u^'il^^iu by'h^* 
shall willingly absent himself from his said wife, by the '*"'^"*'* 
space of seven ycfirs together, without making suitable 
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provision for her support and maintenance, in the mean 
time) if it shall be in his power so to do. 

So the act shall not extend to any person by reason of 

Where the first mai^ "^ "^ ^ 

^^*^f^' ^nt"* ^^ *"y former marriage, within the age of consent. 

Lewdness. 

By statute it is enacted, that if any man and woman, 
either or both of whom being then married, shall lewdly 
and lasciviously associate and cohabit together, or if any 
man and woman, married or unmarried, shall be guilty of 
open gross lewdness and lascivious behaviour, and being 
convicted thereof before the supreme judicial court, shall 
be punished by sitting in the pillory, whipping, fining, 
imprisonment and binding to the good behaviour ; all or 
any of these punishments, according to the aggravation 
of the ofience, (1.) 
.Incest. 

By statute, if any man or woman shall intermarry, 
within the degrees of affinity or consanguinity prohibited 
by the act, every such marriage shall be deemed inces- 
tuous, and shall be null and void ; and the issue of all 
such incestuous marriages shall be adjudged illegitimate, 
and be subject to all the legal disabilities of such issue. 

So if any person, who shall be divorced for the cause 
either of affinity or consanguinity shall, after such di* 
vorce, cohabit together, such persons so offending shall 
be liable to all the pains and penalties, provided by the 
laws then in being, against incest. 

(1) See Commonwealth v. Catlui, 1 Mass. Rep. 8. 



StHl. 1785,0.69,8. 1. 
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TITLE CXVin. 



PROBATE COURTS* 

By statute it is enacted that a probate court shall be stat.i783,c.46,s.i. 
held within the several counties of this con) mon wealth, 

Establishment of pn>- 

and there shall be, in the manner the constitution directs, bate courts) 
(1) some able and learned person in each county within 
this conunonwealth, appointed or to be appointed judge 
for taking the probate of wills, and granting administra- ^^.^ ^^^ _^ 
tions on the estates of persons deceased, being inhabi- ^»<^*'®»- 
tants of, or resident in the same county at the time of 
their decease ; for appointing guardians to minors, idiots 
and distracted persons ; for examining and allowing the 
accounts of executors, administrators or guardians ; and 
for such other matters and things as the courts of pro- 
bate, within the several counties, shall, by the laws of the 
commonwealth, have cognizance and jurisdiction of; who 
shall have full power and authority to make out such pro- , 

* ■' 'Its process. 

cess or processes, as may be needful for the discharge of 
the trust reposed in him ; and all sheriifs, deputy sheriffs, 
and constables, are required duly to serve and execute 
all legal warrants or summons to them directed by any 
judge of probate. 

And contempt of authority in any case or hearing be- 
fore the judge of probate, shall and may be punished in 

-., , p , . . Punishment for con* 

like manner, as such contempt of authority in any court tempt. 
of common ple^s, may, or can by law be punished. 

The same statute has further enacted, that there shall ^.., „ 

' loid. s. 2. , 

be, in manner as the constitution directs,(2) a suita- 

Rcgisters of pruhate. 

(1) The judge of probate Is appointed by the governor and 
council. Const, c. 2, s. 1, a. 9. 

(2) Registers of probate are appointed by the governor and 
counsel. Const, c. 2, s. 1, a. 9. 
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blc person in each county ivithin this commonwealth, 
appointed, or to be appointed register of wills, adminis- 
trations, accounts, decrees, orders, determinations, and 
other writings which shall be made, granted or decreed 
upon, by the judges of probate of wills, in their respec- 
tive counties ; which register shall be sworn to the faith- 
ful performance of the duties of his office, and have the 
care, custody, and keeping of all files, papers and books, 
to the probate office belonging ; and in case of death, 
sickness, or necessary absence of the register, it shall 
and may be lawful for the judge of probate to nominate 
and appoint some meet person to officiate as a register, 
to be sworn as aforesaid, until the standing register shall 
be able to attend his duty, or till a new one shall be ap- 
pointed by the governor and council. 

The same statute has further enacted, that the su- 
preme judicial court shall be the supreme court of pro- 
^irt!"iirJll5i!lJ2^ bate within the commonwealth, who shall have the ap- 
o pi «. pgiiate jurisdiction of all matters determinable by the 
judges of probate, in their respective counties ; and all 
appeals from any order or decree of a judge of probate, 
which shall be made after the passing of this act, shall be 
to the said court accordingly ; and the said supreme court 
of probate shall have cognizance, in the first instance, of 
all matters wherein the judge of probate of any county is 
a party, or interested. 



Ibid. s. 3. 
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TITLE CXnC. 



FROFANENESS. 

1. Penalty for profane cursing and swearing ; and 
how> and within what time the offender must be prose- 
cuted* 

3. Right of appeal from the justice before whom a 
conviction is had. 

3. The officers whose duty it is to inform of this 
offence. 

4. Duty of town-clerks to readf at stated periods, the 
act against this offence ; and the penalty for their neglect 
of such duty. 

I. Penalty for profane cursing and swearing ; and 
how, and within what time the offender must be prose- 
cuted. 

By statute it is enacted, that if any person, who has stat i798,e.33,8.i. 
arrived at discretion, shall profanely curse or swear, and ^^^j^ ^^^ ^^^ 
shall be thereof convicted, such person, so offending? *™'''****°^ 
shall forfeit and pay a sum, not exceeding two dollars^ 
nor less than one dollar^ according to the aggravation of 
the offence, and the quality and circumstances of the of- 
fender, in the judgment of the court or justice of the 
peace, before whom the conviction may be« 

And in case the offender shall, after one conviction as j,^, 
aforesaid, offend a second time, such offender shall for* . . . 
feit and pay, upon such second conviction, double the conyietkm. 
sum forfeited on the first conviction. 

And in case the same person shall, after two con vie- ^^ 
tions as aforesaid, again offend, such offender shall forfeit 

u J u . ' .' Pen.lt,rantlietliW 

and pay, upon each and every subseqiient conviction, convictioD. 
treble the sum forfeited on the first conviction. 

VOL. III. S 
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tn^ And if, on any trial and conyiction, proof shall be made 

^. , - that more than one profane oath or curse were sworn or 

FeiMlty lor cwrf 

pri^neo^or cone uttered, by the same person, at the same time, and in the 
presence or hearing of the same witness or witneBses> the 
person, so offending, for every profane oath or curse 
after the first, shall forfeit and pay a sum not exceeding 
fifty cenUf nor less than twenty-Jhe centSf in addition to 
the sum forfeited as first above specified. 

One moiety of the several forfeitures aforesaid, to be 
to the use of the poor of the towA, in which the ofience 

pSSSSS^ shall have been committed, and the other moiety thereof 
to the use of the person or persons who shall make com- 
plaint thereof, or prosecute for the same. 

And in case any person convicted of profane cursing 
or swearing, shall not immediately pay the sum or sums 

to beditpowdoCin SO forfeited, such person shall be committed to the com- 

nie he oaxit* to ny , 

his fine. mon gaol or house of correction, there to remain, not 

less than one day nor more than five days. 

The offender must, if at all, be prosecuted within 
twenty days after the offence committed* 



Ibid. 



lUd. s. s. 



Ibid. s.1. 



II. Right of appeal from the justice before whom a 
conviction is had. 

When any person shall have been convicted of profane 
cursing or swearing, before any justice of the peace, and 
lieqxmdent rauit having appeared before said justice, and pleaded the ge- 
pfauDt.^ * '^"^ neral issue, or demurred to the charges in the complaint 
against him, it shall be lawful for such defendant to ap- 
peal from the sentence of the justice, to the next court 
of general sessions of the peace, to be holden in and for 
the county wherein the offence was committed, who shall 
hear, and finally determine the same ; the apnellant 

Time of claiming ap- . ^ 

v^' claiming such appeal at the time of declaring such sen- 

Ke«pondeDt mo»t re- *^^® ^y ^^^^ justice, and then and there recognizing 

cogn'w. ^j^jj sufficient surety or sureties in a reasonable sum, 

not exceeding ttventy doiiarsy to prosecute his said appeal 
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i^ith efTecty and to perform the order of said court 
therein. 

III. The officers whose duty it is to inform of this 
offence. 

If any jierson shall profanely curse or swear in the 
hearing of any sheriff, deputy sheriff, coroner, constable, 
grand juror or tythingman, it shall be the duty of such 
officers, respectively, forthwith to give information there- 
of to some, justice of the peace of the county wherein 
the offence may be committed, in order that the offender 
may be taken, convicted and punished for the same. 

The.form of the record of conviction is prescribed by 
the act, and may be seen in the appendix. *** pp"*»i ^^' *• 

rV. Duty of town-clerks to read, at stated periods, the 
^ct against this offence ; and the penalty for their neglect 
of such duty. 

The clerks of the several towns, districts and planta- 
tipnsinthis commonwealth, shall cause such act to be *•*•*'''»*• ^^^^^ 
publicly read, at the opening of their respective annual 
meetings, in the month of March or April ; and if the 
clerk of any town, district or plantation, shall neglect so 
to do, he shall forfeit and pay the sum of ten dollars for 
«ach neglect, to be recovered by an action of debt, in any 
court proper to try the same ; one moiety thereof to the 
j^se of the person or persons suing therefor, and the 
other moiety thereof to the use of the Ammonwealth. 
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TITLE CXX. 



PROPRIETORS. 

I. Or the manner of calling a proprietors* meeting, 
as directed by the act of 1783, c. 39. 

3. What proceedings are lawful at such meeting. 

3. Of the power and dutjr of the moderator of such 
meeting. 

4. Of the power of such proprietors to rabe money. 

5. Proceedings in case any proprietor neglects to pay 
his proportion of the money voted. 

6. How £eir each proprietor may manage his propor- 
tion of land. 

7. Of the corporate rights of proprietors $ and of the 
service of writs issued against them. 

8. Of the treasurer, assessors and collectors of such 
proprietors. 

9. Of the duty of proprietors' last clerk ; and -of the 
disposal of proprietors' records after a final division of 
their lands. 

10. Of the manner of calling a meeting of proprietors 
of common and general fields as directed by the act of 
1785, c. 53. 

II. What proceedings are lawful at such meetings; 
and herein of the power of such proprietors to raise 
money. 

12. Proceedings when any such proprietor considers 
himself aggrieved by any assessment 

13. Duty of such proprietors to run lines at stated 
periods ; and their power of discontinuing their fields. 
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I. Of the manner of calling a proprietors' meeting, 
as directed by the act of 1783, c. 39. 

By this statute it is enacted, that when and so often as ^^^ ^^^ c. 39 «. i. 
any five, or the major part, of the proprietors of lands, 

, . Application to a jot- 

wharves or other real estate, lying m common m any part ticeof the peace, 

of this commonwealth, shall judge a proprietors' meet- 
ing to be necessary, they may make a written applica- 
tion to a justice of the peace through the commonwealth, 
or to a justice of the peace within the county, where 
such estate lies, for a warrant for the calling of a meet^- 
ing, expressing the time^ place and occasion thereof. 

And such justice is empowered to grant a warrant for ^^ 
such meeting accordingly, directed to one of the proprie- 

- , . , The justices^ wai*- 

tors asking the same, or to the proprietors clerk, re-raatfonuchmeetiuB; 
quiring him to notify the proprietors of the meeting, and 

, . . % . ^ . . . . .« Notification oTsuA 

the time, place and occasion of the same ; which notin- meeting:. 
cation, in case such undivided estate lies in any incor- 
porated town) shall be given in writing, and posted up in 
some public place or places within such town, fourteen 
days, at least, before the day appointed for the meeting, 
and for the like time (at least) before such meeting, shall 
be advertised in one of the Boston weekly newspapers, 
and in one of the newspapers (if such there be) printed 
in the county wherein such real estate lie^ ; or in case 
such undivided estate doth not, or shall not lie within any 
incorporated town, such written notiEcation shall be given 
by advertising the same in any two of the said Beaton 
newspapers, and in one other newspaper (if such there . 
be) printed out of Boston^ in the county where such 
estate lies, at least four weeks successively before such 
meeting; or such meetings may be otherwise warned, 
by posting up written notifications, in some public place, 
in each and every town and plantation where any one or 
more of the said proprietors may reside, fourteen days 
at least) before thd time appointed for holding such 
meeting. 
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II. What proceedings are lawful at such meeting* 



IbUi. 



clerk. 



Proprieton may agree 



The same statute has further provided, that such and 
so many of the proprietors as shall assemble personally, 
or by their attorneys, and meet accordingly, shall have 

Choice ofofficen. power, by a major vote, to choose a moderator, a clerk, 
a treasurer, a colletor or collectors of taxes, a committee 
or committees, and any other needful officers to manag^e 

Duty of proprieton' '*^®^** affairs ; which clerk shall enter and record all votes 
and orders that, from time to time, shall be made and 
passed in the proprietors' meetings, who shall be swam 
to the faithful discharge of his office ; and to agree upon 

ru^fawre*^Mtto^ ^^^ appoint any other way of calling and summoning 
meetings for the future, that shall be most convenient 

Awl ma votes ^^^ Suitable to the proprietors ; as also to pass voles or 

u»d%****'**^^ ""***'" o"*^® ^8 ^or the settling, or encouraging the settling, 
managing, improving or dividing such common lands, 
wharves or other real estate, not before severed and 

And may annex divided ; and to aunex penalties to the breach and non- 

KSih of such orders observaucc of such orders. Providedy such penalty doth 

as they may pass. 

not exceed^fceen shillings for one offence. Provided also^ 
Such orders to heap, that such ordersj so made, with penalties annexed to 

proved by the sessions, ^i_ , ,, - , • . . *• • 

and not to be repug. them, be allowed and approved by the court of general 

nant to the laws of ^ f^ mt j o 

Uiecommonweaitju sessions of the peace, for the county where such land or 
estate lies, and be not repugnant to the general laws of 
this commonwealth ; in which case, such orders shall 
have such force and effect as that such proprietors, by 

Mode of recovering " 

such penalties. their treasurer, agent or agents, may recover the penalty 

thereto annexed, against the breakers or non^observers 
thereof, in any court proper to try the same ; such pe- 
nalty to be disposed of as the proprietors shall direct. . 
^ ^^ And the votes shall always be collected and numbered 

How votes are to be according to thc interest of the proprietors present, 
co^ a num^ ^ijg|.g ^j^g Same is known. And no other affidr shall be 

Nothing to be acted 

upon but what is ex- actcd on, at any meeting of the proprietors, than what 

pi-essed in the warrant ' ^ r r 

for the meeting. jg cxprcsscd in the Warrant or notification for such 
meeting. 
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III. Of the power and duty of the moderator of such 
meetuig. 

• The same statute has further enacted, that the mode- ^j^^^ 
rator, chosen at any such meeting, shall he emi>owered 
to manage and regulate the business of the meeting. 
And where it shall so happen, that any matter remains 
doubtful after a vote, the moderator is directed and re- 
quired to cause the same to be decided by a poll, if any 
one or more desire it ; such polls to be numbered ac- 
cording 10 their interest. 

The same statute has further enacted, that no person ^^ ^ ^ 
shall have right to speak before leave first obtained from 
the moderator, nor when any other is orderly speaking ; 
and that all persons be silent at the order of the modcra- 

Forf f itiire for dhobe- 

tor, under the penulty and forfeiture oi Jive ahilUnga* for «J'<^^n^ *•«*■'''? '•w*'"* 

* J »A o 7 authonty oi the ino* 

the breach of every such prder ; and if any person, being ^e™*"*"- 
by the moderator notified of such offence, shall still per- 
sist in the same, then the moderator may order such 
person to withdraw from the said meeting ; and such 
offender,- upon his refusal so to do, shall forfeit and pay 
the sum of twenty shillings: the respective forfeitures to how inch forfeiture 
be recovered by the clerk of such proprietors, before any **»»" ^ »^covered. 
one of the justices of the peace for the county, wherein 
such land or other estate lies, or such clerk lives, to be _. . . ^ . 

Dis])ositron of sued 

disposed of, the one half to the use of the propriety, the ^^j^"* '*'*'*'" *^' 
other half to the said clerk. 

IV. Of the power of such proprietors to raise money. 
By statute it is enacted, that it shall be lawful for the 

Ibid. s. 5.. 

proprietors of any undivided lands or other real estate, 
or the major part of them, according to the interest of 
the proprietors present, by themselves or their lawful 
attorneys, at any legal meeting, to vote, grant, or order 
the raising of any suitable si^n or sums of money, that 
by them shall be thought sufficient for .bringing forward, 
completing the settlement of, or managing or improv- 
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ing such lands and estate ; and to carry oti, and prose- 
cute or defend} any actions or suits that may be brought 
by or against theni) or for carrying on^ managing or 
effecting any other affair for the common good of stich 
proprietors ; and to leyy and apportion such sum or sums 
(raised for tl>e ends and uses aforesaid,) upon the prc»« 
praetor's several rights in the common and undivided 
lands or estateSf equally and rateably^ according to their 
several interests therein. 



On lueh neglect of 
•oeh proprietor, his 
■hare may be loid. 



Notice of such sa]e 
niiut be g.veiu 



V. Proceedings in case any proprietor neglect to pay 
his proportion of the 'money voted. 

The same statute has further provided^ that every pro* 
prietor who shall neglect to pay to the collector, or trea* 
surer, or committee of such propriety, his proportion of 
such sum or sums of moneyi as have been, or from time 
to time shall be, duly granted and voted to be raised and 
levied upon the proprietors' rights and shares in such 
lands and estate, for the space of six months with res- 
pect to those who live within this commonwealth, and 
twelve months with respect to those who live out of it, 
after such grant ; and his or their proportion thereof 
shall have been posted and published in the several news- 
papers as in the case of notifications ; then the committee 
of the proprietors, or the major part of such committee, 
are fully empowered, from time to time, at a public ven- 
due, to sell and convey away, so much of the delinquent 
proprietor's right or share, in such common land or estate, 
as will be sufficient to pay and satisfy his tax or propor- 
tion of such grant, and all reasonable charges atten^ng 
such sale, to any person that will give most for the same ; 
notice of such sale, and of the time and place thereof^ 
being given by posting as aforesaid, and publishing the 
same in at least two of the newspapers aforesaid, five 
weeks successively before the time of such sale ; and 
may execute a good deed or deeds of conveyance of the 
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lands or estate so sold unto the purchaser thereof, to hold 
in fee simple. 

Provided nevertheleasy that the proprietor or proprie- j^^ 
torS) whose right or share shall be so sold, shall have the 

Right of redenplion 

liberty to redeem the same, at any time within twelve ot any shm* thus wW, 
months after such sale, by paying the sum such right 
or share sold for, and charges, together with the further 
sum of twelve fiounda for each hundred pounds produced 
by such sale, and ^ofiro rata for any less or greater sum. 

VI. How far each proprietor may manage his propor- 
tion of land. 

The same statute has further enacted, that the proprie- ^ 

tors of such undivided land or estate where the same hath 

• «■«, ■ ., Where each onc'i 

been theretofore stated, and each one s proportion known, proportion has hetn 
are empowered to order, manage, improve, divide, or dis- known. 
pose of the same in such ipanner as shall be concluded 
and agreed upon by the major part of the interested pre- 
sent at any legal meeting ; the votes to be collected and 
accounted according to the interests. 

And any proprietor may vote as well by attorney, spe- ma. 
• cially appointed for that purpose, as in person. S^auSS^.""^ ^** 

And the proprietors of all such undivided land and 
. estate not stated, nor the proportions known as aforesaid, 

Where the proprie- 

are e^npowered to order, manage, improve, divide, or tors aw not known, 
dispose of the same, as hath been, or shall be concluded 
and agreed on, by the major part in number of such pro- 
prietors present at any such meeting. 

VII. Of the corporate rights of proprietors ; and of the 
service of writs issued against them. 

By statute 1733, c. 39, s. 4, it is enacted, that it shall _ . _ 

^ 7 7 7 Iheirrighttohring 

be lawful for all proprietors in common and undivided "w* defend actions, 
lands, grants and other real estate or interests whatso- 
ever, to prosecute any suits or actions in any court pro- 
per to try the same, either by themselves or their agents 
or attorneys, and in like manner, to defend all such suits 

VOL. III. 6 
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and aetiona as shall be commenced against tbemi of «n]r 
of them ; and at a legal meeting to choose such agents 

ToehocMeagentstoJ ■ r j l u 

proiecute or Je&nd q^ attoineys to prosccttte fofj OF defend tnem; sucn 
choice being certified by the clerk of such proprieiors, 
or by such other person as they shall respectively ap- 
pomt^l) f 

By an additional act 1790f c. 40^ s. 1, it is provided, that 

They may continue , i. ,. . . r i .» i. 

ill ihdp corporate ca. notwithstandmg the final division of any lands, wbarveSf 

pacity until debts and ** 

wutmJiSC'i"*!^ ®*' ^^^^^ **®*' estate lying in common, and which had 
iei?a"i!*^''"^*^ been, or shall have been held and improved as a proprie- 
tary, the last proprietors, or holders in common, shall 
continue in their corporate capacity, until all debts and 
taxes due to such proprietary, are collected and received* 
and until all their contracts and agreements, made prior 
to such final division, shall be performed ; and are, and 

AimI asstidi maj iu« 

andbetHed. shall be liable and capable, in and by the eame name and 

capacity, as before such division, to sue and be sued, and 
by their agents to pursue and defend in all matters and 
demands, respecting such proprietary, until final judg- 
ment and execution ; and shall and may call and hold 

And nwT call meet* 

!SS^*- c*>*^*® meetings, and choose all necessary officers, and may vote, 
assess, levy and collect all reasonable rates and assess- 

And may vote and . ,., - . . . *. 

collect anenments. mcnts, m like manner, form and proportion as before 

spch division, such proprietary could, or might have done. 

It is enacted by the third section of the same statnte. 

How lon}^ their cor- , . - . ► 

pnmttcapttciry shall that the proprietors aforesaid, shall not continue to actm 

continue after a final 

division of their lands, t^eir Corporate capacity for more than ten yeaw after 

the final division of their lands, or other real estate^ nor 

limit tionof - ^^^^^ ^^^ ^^^^ brought against them be sustained, unlesa 

against theiii. commcnced within six years from the passing the act, or 

from the time such right of action shall accrue. 

By the statute 1783, c. 39, %. 6, it is provided that 

Servrce of writs 

against thcni. whcn It shall happen that a suit shall be brought against 

any proprietors of any common or undivided lands or 

(1) Such corporations may prove dorporate possession otherwise 
than by corporate acts. 

Prop, of Mohuma v. Rogers, 1 Mass. Hep. 159. 
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•ther estate, the plaintiff bringing forward such suit, shall 
cause the clerk of such proprietors to be served with a 
copy of the writ or summons, at least thirty days before 
the sitting of the court to which the same shall be re- 
turnable. 

VIII. Of the treasurer, assessors, and collectors of such 
proprietors. 

By statute it is enacted, that the treasurer, assessors, ^^^ ms,^39,t.u 
collector or collectors, which at any time may be chosen 
by the proprietors of any common and undivided lands 
or other real estate, shall b6 sworn before a justice of the ho^,,,^^, 
peace, to the faithful discharge of their respective trusts ; 
and in case no justice of the peace shall be present at the 
meeting of such proprietors, then any, or all the officers 
directed to be sworn by the act, may be sworn by the 
moderator. 

And the treasurer is empowered to demand, sue for, j^^ 
recover and receive all such sums of money, debts and 
dues, as shall at any time belong to the said proprietors, JJ'y' f^JJ J"| J 
XHP be any ways due or coming to them, and make pay- ""*'' 
ment thereof according as he shall be lawfully ordered 
and directed by the proprietors, and render his reasona- 
ble account thereof on demand; and such treasurer shall 
continue in his office till the proprietors shall see cause 
to choose another. 

IX. Of the duty of proprietors' last clerk ; and of the 
disposal of proprietors' records after a final division of 
their lands. 

By statute 17«3, c. 39^ s. 9, it is enacted, that the last The clerk .hniico.. 
clerk chosen by the proprietors of any common and un- offl*I»otwS,ld" 
divided land, or other real estate in this commonwealth, oniieiailS. "^"'" 
who are or have been, or may thereafter be empowered 
by law to hold meetings, choose a clerk and other of- 
ficers, shall continue to execute the office of clerk to 
whicli be was appointed, notwithstanding the final and 
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total division oT such lands and estate, as fully, to all in- 
tents, constructions, and purposes whatsoever, as though 
there had been no such division made, and until the same 
records shall be lodged with the clerk of the town in 
tJfa£'i^(ieed^the which the land lies; and when the lands lie in several 

clerk uf theltown, or 

SimSoiiw'**' ^®^***> ^^^y "**y ^ lodged with the clerk of such town, 
as the court of sessions, upon application made to them 
for that purpose, shall order and direct ; and the clerk 

The derk with whom r r i 

S^^^tHtm^oriz- ^*'^ whom they may be lodged, and his successors in 
tSiSJ^L*^S^ office, shall be fully authorized to authenticate any copies 
'^"^ therefrom, as from the records of the town in which he 

is clerk. 

By the additional act 1790, c. 40, s. 2, it is enacted, 

Sach recordt may be ^ 

wStS.**^ ^ ^^ ^^*^ where, after such final division of any lands or other 
real estate, which have been, or shall have been held as 
a proprietary, the proprietors making such division have 
ordered and delivered, or shall order and deliver the re- 
cord of their proprietary into the custody of the town- 
clerk, in which such land or other real estate, or part 
thereof, may lay ; the proprietors who shall hold anf 
meeting, may recal the said record, and cause the clerk 
then appointed and sworn, or the town-clerk, to whom 
such records have been committed, to record all votes 
and proceedings, which shall be had at any meeting, and 
copies of the same may be certified as by law is provided 
for certifying any other part of such record. 

X* Of the manner of calling a meeting of proprietors 
of common and general fields as directed by the act of 

1785, c. 53. 

By this statute it is enacted, that in any and every 
Stoui7M,cs3,».i. ^^^^ ^^ plantation in this commonwealth, where several 
' allotments of land are inclosed and fenced in one gene- 

ral field, or where they have been so inclosed, fenced 
and improved ; or where all the proprietors of any land 
shall see cause to inclose, fence, and improve the same 
in such manner ; such proprietors may, sometime in 
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March^ annually^ and from time to time as they judge 
proper, meet together to make such rules, and adopt such 
modes of improvement, as they shall think just and 
equitable, and most for the general benefit. 
- And for the better enabling such proprietors to call a 
meeting for the ends aforesaid, it shall be in the power 
of any justice of the peace for the county where such 
lands lie, upon application made to him by any two of 
the proprietors of such general fields, to fissue out a 
warrant for such meeting ; which warrant, and also the 
notification of the meeting, shall express the business 
thereof, and shall be conducted in the same manner as 
those for calling a meeting of proprietors of common 
lands prescribed by statute 1783, c. 39. 

XI. What proceedings are lawful at such meetings ; 
and herein of the power of such proprietors to raise 
money. 

By the same statute it is enacted, that the proprietors ,^ , 
of such general fields respectively, shall be fully autho- 
rized and empowered, in a proprietors' meeting for that 
purpose regularly convened, by a major vote of the pro- 
prietors then present, (the votes to be collected accord- HowtbevotMaRto 
ing to the interest of the proprietors) to agree upon and '*~****^* 
pass one or more votes for raising and collecting such 
sum or sums of money, from time to time, as they shall 
judge necessary for defraying the charges aforesaid, and 
for carrying on, or managing any common affairs, relat- 
ing to such proprietors ; and that they be alike empower- 

,. , . , What offloen may b« 

ed to choose three or five assessors for the assessmg and chosen. 
apportioning such sum or sums so agreed on and voted, 
upon the proprietors of such fields, according to their 
several interests therein ; and to appoint a collector or 
collectors to gather in and collect the same ; which collec- 
tor or collectors shall be fully empowered to levy and ^ f u t 
collect the sum or sums, so set and apportioned for such 
proprietors to pay, in the same manner as constables of 
towns, within this commonwealth, are empowered to levy 
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«od collect the pid>lic rates or taxes ; and to pay in the 
iHmer, doty and H*. samc to the prc^rietorsy or their clerk» who is empower^ 
iiiiitroriteeieriu ^^ ^^ grant warrants, for the levying and collecting such 
assessment, at such time as shall he hy them appointed 
for the payment thereof; and such clerk shall he accoun- 
table to the proprietors therefor ; the person or persona 
_. _.^ so assessing the said proprietors, and the collector or col- 
ion to be under ootk. lectors who sball be SO appointed for the gathering and 
collecting such sum or sums, so granted aUd agreed upon 
by the said proprietors to be assessed and collected a^ 
aforesaid, shall be under oath, for the true and faithful 
performance of their services respectively ; which oath 
shall be administered to them as the la.w provides for 
swearing town officers. 

By the same statute it is enacted, that at every meeting 
of such proprietors, the votes shall, by the moderator, be 

How the votes are to r r » 13 

beM|iieetedaiid collcctcd and counted, according to the interest of the 
proprietors present, where such interests are known. 

XIL. Proceedings when any such prc^rietor couMdert 
himself aggrieved by any assessment. 

ii^.j. ^ 3. Any such proprietor who apprehends himself aggriev- 

ed, or over-rated in the making or apportioning such 
assessment, shall have liberty to apply to the justices of 
the general sessions of the peace, in the respective coun* 
ties where such fields lie, for relief; |ind, in such caset 
the said justices are empowered to grant relief according- 
ly ; and their judgment to be final. 

XIII. Duty of such proprietors to run lines at stated 
periods ; and their power of discontinuing their fields. 

iuid.».7. ^*^** proprietor of lands lying unfehced, w in any 

common field, shall, once in two years, on six or more 
days warning, previously given him by the proprietor or 
proprietors of the land next adjoining, run the lines and 
make or keep up the boundaries betwixt their respective 
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landS) by sufficient meer-atones, on pain that every party 
so neglecting or refusing shall forfeit the sum of /en Ml' 
lings to the party moving or requesting to run the line \ 
the conviction of such neglect or refusal being had be- 
fore any justice of the peace within the same county* who 
is empowered to hear and determine the case. 

It shall be lawful for the proprietors who own the 
major part of the mterest or property m any common or 
general fields at a legal meeting to be warned for that 
purpose, to dissolve and discontinue such field ; sis 
months being allowed to elapse before such discon- 
tinuation. 
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PUBLIC WORSHIP. 

1. O? the right and duty of public worship. 

2. Duty of towns to be provided with ministers ; and the 
penalty for neglect of such duty. 

3. Of contracts between ministers and their people. 

4. Of taxes for the support of public worship. 

5. Penalty for non-attendance on public worship. 

6. Penalty for indecent behaviour in meeting ; or for 
disturbing a religious assembly. 

I. Of the right and duty of public worship. 

The constitution declares, that it is the riehty as well 

J>eelanitkMiotRtglita, 

«rt. 2. as the duty, of all men in society, publicly, and at stated 

Riehttod duty of ^^^^0^8, to worshlp the supremc being. And no subject 
pa lewonhip. ^y^^^ ^^ hurt, molested or restrained in his person, liber- 
ty or estate, for worshipping God, in the manner and 
season most agreeable to the dictates of his own con- 
science ; or for his religious profession or sentiments ; 
provided he doth not disturb the public peace, or obstruct 
others in their religious worship. 

The constitution has further declared, that, as the 
happiness of a people, and the good order and preserva- 
tion of civil government, essentially depend upon piety, 
religion and morality ; and as these cannot be generally 
diffused through a community, but by the institution of 
the public worship of God, and of public instructions in 
TheiegbUttarein- piety, religion and morality : Therefore, to promote 
mfom^the£]^or° their happiness, and to secure the good order and preser- 
vation of their government, the people of this common- 
wealth have a right to invest their legislature with power 
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to authorise and require, and the legislature shalU from \ 

liroe to i>me, authorize and require the Beveral townai ' \ 

parishes and other bodies politic, or religious societies) ^ 

to Qiake suitable provision, at their own expense, for the \ 

Institution of the public worship of God, and for the sup- 
port and maintenance of public protestant teachers of 
piety, religion and morality, in ail cases where such pro- 
vision shaf^l not be made voluntarily. 

And the people of this commonwealth have also a right j^^ 
to, and do invest their legislature with authority to enjoin 

Aiterraanee on puUic 

Upon all the subjects, an attendance upon the instructions ^J^'g "jJJ^** ^" 
of the public teachers aforesaid, at stated times and sea* 
sons, if there be any on whose instructions they can con* 
scientiously and conveniently attend. 

And every denomination of chri:>tians demeaning them- 
selves peaceably, and as good subjects of the common- 
wealth, shall be equally under the protection of the law : christians to be pio- 
and no subordmation of any one sect or denomination to 
another shall ever be established by law. (1) 

It is also provided by statute, that the respective 790 §7, i 
ohurches, connected and associated in public worship/ 

(1)." The great object of the third article of the declaration of 
rights, was to enjoin on the legislature, the causing public protes- 
tant teachers to be elected and maintained by the several incorpo- 
rated religious societies in the state ; and to guard against an eccle- 
siastical hierarchy, and a religious test, by prohibiting a subordina« 
tion of one denomination of cliristians to another. But it was not the 

intent, neither is it the language of that article, to prevent the le- ' 

gislature from making new religious incorporations, or from setting 
off the members of any religious incorporation to another religious 
incorporation, whether composed of the same or a differient deno- 
mtnation of christians. And it is very comriion for the legislnture, 
in creating a new religious incorporation^ to give liberty to any of 
the members of it to recede from it, or to permit others in the 
neighbourhood to join it, they manifesting their election by some 
act of public notoriety, so that the right of assessing corporate taxes 
may be ascertained and well known.'* 

Per Parsons, C. J. in delivering the opinion of the courts in Thax- 
ter v. Jones and al. 4 Mass. Kep. 572. 
VOL. III. 7 
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LifaertTor hi ^^^ ^^® sevend towns, parifthes* precincts end other 

rwjfinned to chur. bodics poUUc, bcing relig^ious societiee, esCaUtshed with- 

I in the com mon wealth, according to law; shall, at all 

^ times, have, use, exercise and enjoy ail their accostom- 

I ed privileges and • liberties, respecting divine worshi{^ 

church order and discipline, not repugnant to the con- 

etitution of this commonwealth, and shall be encouraged 

I in the peaceable and regular enjoyment and practice 

thereof. 

II. Duty of towns to be provided with ministers ; and 
the penalty for neglect of such duty. 

By statute, every corporate town, parish, precinct» dis- 
trict and other body politic, and religious society<» is re- 
pi^^J^ifldwithmfaib' quired to be consuntly provided with a public protestant 
""* teacher of piety, religion and morality ; and in default of 

being so provided and supplied^ for the term of three 
months in any six months, such town, parish, precinct^ 
district and other body politic or religious society, which 
shall, in the judgment of the sessions for the saipe coun- 
ty, be adjudged of sufficient ability to be so provided, shall 

Penah forthefint P^^ * ^"®» ^^^ ^ ^"* offcnce, of a sum not exceeding 
Deflect. sixty dollars^ nor less than thirty ; and for each and every 

PeiMityfbr any tab- ^*^* offcncc after ihc fipst, a fiuc not exceeding (me kwi" 
•equent neglect. ^,.^^ dollars^ tior less thau sixty doliars s together with costs 
of prosecution. Such tine to be recovered by indictment 
in the sessions, in the county where such delinquency 
may happen, and levied on the inhabitants composing 
inhaiMtmiliw **" ^ such town, parish, precinct, district and other body poli- 
tic or religious society, so delinquent, in the same mau- 
ner as other fines are levied on the inhabitants of towns. 
And every such finej»hall be disposed of, by order of said 
Au^Td i!-!"*"* *"* court, to the support of the public worship of God in sucli 
reltgious society in the same county, as, in the opinion 
of suld court, shall stand most in need thereof. 
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III. Of contracts between ministers and their people. 

The constitution declares, that the several towns, ^ , . ^„, . 
parishes, precincts and other bodies politic, or religious *^^' 
societies, shall, at all times, have the exclusive right of P"bite twciiew to be 

" elected. 

electing their public teachers, and of contracting with 
them for their support and maintenance. 

It is. also , provided by statute, that any contract made . ^ 

by any town^ parisli, precinct,, distnct and other body 
politic or religious society, with any public protestant 
teacher of piety, religion and morality, as may be by 
them respectively chosen for their teacher or religious 
instructer» ^hall have the same force, and be as binding 
on such corporation or religious society, as any other 
lawful contract .And all courts of competent jurisdic- 
tion shall have power (o sustain suits brought to enforce 
their performance. (2) 

(2) The nature and extent of the contract between a minister 
and his people, is very fully and learnedly explained by Parsons, 
C. J. in Avery v. Inhabitants of l>ringhani, 3 Mass. Rep. 176. " it 
is a general rule that an ofHce is holden at tlie will of either party, 
unless a different tenure be expressed in the appointment^ or is 
implied by the nature of the office, or results from ancient usage. 
A consideration of tlie nature and duties of the ministerial office 
is important in.deiermifiing its tenure. It is Uie duty of a minister 
to adapt Ills religious and moral instructions to the various classes 
comprising, bis q(»ngregation. Ha ought, therefore, to have a 
knowledge of their situation, circumsUnces, habits and characters, 
which is not tab(e obUined but by a long and familiar acquaintance 
vith them. 

«* Vice is to be reproved by him in public and in private ; and tlie 
more prevalent and fa^ionabk are any bad habits, the moi*e neces- 
sary it is for the faithful minister to censure them, and to rebuke 
those who indulge them. But if it be a principle, that his offide 
and support depend on the will of his people, the natural tendency 
of such a principle, by. operating on his fears, will be to restrain 
him from a full and plain discharge of his official duties. And it 
may be added, that the same principle, by diminishing his weight 
and influence, will render his exhortations and rebukes unavailing 
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IV. Of taxes fqr the support of public worship. 

DeefaustkiiiorRi I '^^^ Constitution declares, that ail moneys paid by the 
■"• *• subject to the support of the public worship, and of the 

and ineffectaal. And as it cannot be for tlie interest of the people 
to hold a power, probably dangerous, and certainly inconvenient 
to themselves, I cannot believe that a tenure at will, whence this 
power results, can accord with the nature and duties of the oi&ce. 

«« And it may be also observed, that, if the tenure of his office 
be at will, a minister, afUr a life of exemplary diligence in the ex- 
ercise of bis official duties, may, when oppressed with the infir- 
mities of age, be removed from office, and be dismissed to poverty 
and neglect. A consequence of this power in a parish, will be the 
deterring of young men of information and genius from entering 
into the clerical profession ; and devolving the public instruction in 
religion and morals on incompetent persons, without talents, eda* 
cation or any suitable qualifications. Thus an office, which, to be 
useful, ought to attract our respect and veneration, will be the ob- 
ject of general contempt and disg^*ace. And an efi*ect of this kind, 
surely every good citizen would wish the laws to prevent, so far 
as the laws may have power. 

*• But considerations of irresistible weight resnlt from the ancient 
usages established by our pious ancestors, and wisely continued to 
this day. 
.^. ** In the settlentent of a minister, the parish invite some candi- 

date to preach on probation, that they may have an opportunity to 
judge of his qualifications, and that he may have some knowledge 
of the state, temper and principles of the people. If a settlement 
be agreed upon by both parties, it is the general practice of parishes 
not having parsonages, to grant a sum of money or other property 
to the minister, exclusive of his annual salary, which is emphatical- 
ly called his settlement. This name was derived from the uses to 
which it was intended the money should be applied by the minis- 
ter. With it, he usually purchased, in his town, some domicil, 
where he might have a permanent abode among his people, and be 
conveniently situated to attend to all the duties of his office. 

** But if the tenure of his office be at wiH, it is unquestionably at 
the will of either party. The minister, therefore, if the parish can 
remove him at their pleasure, may, at his own pleasure, immedi- 
ately after he has availed himself of the grants abandon his office, 
and carry away his settlement, to the great loss and damage of the 
parish. The usage of granting a settlement is satisfactory evidence. 
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public teachers afbresaidy shall, if he require it) be uni? 
formiy applied to the support of the, public teacher or 

that the tenure of his oiRce is not at will, but that the ministerial 
relation must continue until it be dissolved' for a §^od cause. 

*' As an encouragement ta settle ministers in new towns, where 
the property of the inhabitants is not large, the practice of granting 
permanent settlements has been long confirmed by grants from the 
provincial legislature, and from the general court of the common, 
wealth. 

** When new townships are sold, two rights are reserved by the 
government, one as a parsonage for the minister and his successors, 
and the other for the use of the first settled minister and his heirs. 
Unwise indeed, and negligent must have been the legislature, in 
making this charitable provision, if the first minister, soon after 
his settlement, might resign his office at hia own will, and retain 
for himself and his heirs the fruits of the public beneficence. 

" But in fbrming my opinion, I am not confined to inferences 
, drawn from the practice of towns or parishes in the settlement of 
ministers, or from the intent of legislative grants. Before and since 
tlie revolution, this question has been considered by the courts of 
law, in many actions sued by ministers for the recovery of their 
salaries. And it has been the uniform opinion of all the judges, 
who have successively filled the bench of our highest judicial court, 
that when no tenure was affixed to the office of a minister by the 
terms of settlement, he did not hold the office at will, but for life, 
determinable for some good and sufficient cause, or b, the consent 
of both parties } and many cases have been mentioned, where this 
opinion wa9 declared. And no case has been produced or referred 
to by the counsel for the defendants, where a different opinion has 
been given. 

« The counsel for the defendants have contended that, admitting 
the contract of settlement, before the revolution, was not at will, 
the constitution has altered the law ; and that now the tenure of 
the minister must be at will. The part of the constitution relied 
on, is the provision in the third article of the declaration of rights, 
which secures to towns, &c: the exclusive right at ail times of elect- 
ing their public teachers, and of contracting with them for their 
support and maintenance. The argument is in this form: a town 
shall at all times elect its public teacher, but if after one be elected, 
the town cannot remove him at pleai^ure, then there will be a time 
when the town cannot elect a public teacher, the office being full. 
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tochers of bis own religious s^ct or deoominatioii, pro* 
Tided tkere be any on whose iustruciions he aliends ; 

■* This argument wtU certainly prove too much. If the tawn, in 
the election of a public teacher, contracts with him for a oertais 
mimber of years* fay this construction it must have a right to break 
its contract solemnly made. A conclusion aa unreasoroible and un- 
just, it is sQpposed, the counsel for the defendanU are not willing- to 
admit. The fair and natural construction of this provision is, that 
a town, &c. shall at all tiroes, when it hath no public teacher, h&ve 
the exclusive right of election, but no right to violate its own con- 
tracts solemnly and deliberately made. 

*< This article of the constitution has, without doubt, made some 
alteration in the ecclesiastical establishments of the state. Under 
the colonial laws, the church members, in full communion, hud the 
exclusive right of electing and selecting jthetr minister, to whose 
support all the inhabitants of the town were obliged to contnibatr. 
And when the town neglected or refused suitably to maintain the 
minister, the county court was authorized to assess on the inhabi- 
tants a sum of money, adequate to his support. Under the ccrfony 
charter, no man could be a freeman, unless he vras achurch mem- 
ber, until the year 1662; and a majority of the church constituted 
a majority of the legal voters of the town. After that time,'infcabi- 
tants, not church members, if freeholders, and having certain other 
qualifications, might be admitted to the rights of freemen. In coiise* 
quence of this alteration, a different method of settling a minister 
Was adopted under the provincial charter. The church made the 
election, and sent their proceedings to the town for approbation. 
If the town approved the election, it also voted the sidary and set- 
tlement. When the candidate accepted, he was solemnly intro- 
duced to the office by ordination, and become the settled minister, 
entitled to his salar}' and settlement under tl>e votes of the town. 
If the town disapproved, and the church insisted on its election, it 
might call an ecclesiastical council ; and if the council approved 
the election, the town was obliged to maintain the person chosen, 
as the settled minister if the town, by the interference of the court 
of sessions, if necessary ; but if the council disapproved, the church 
must have proceeded to a new election. 

" By the constitution, the rights of the town are enlarged, if it 
choose to exercise them, and those of the church impaired. If 
the church, when their election has been disapproved by the town, 
shall unwisely refuse to make a new election, or the town, for any 
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otherwise, it maj be paid towards the sapport of the 
teacher or teachers, of the parish or precinct) in whicb 
the said mooeys are raised. 

cause, shall abandon the ancient usag«:s of the country, in settHngp 
a minister, it may, without or against the consent of the church, 
elect a public teacher, and contract to support him. And such 
teacher shall have a legal right to tlie benefit of the contract, al- 
though he cannot be considered as the settled minister of the ^s- 
pel, agreeably to the usages and practice of the congregational 
churches in the state. An adherence to these usages so manifestly 
tends to the preservation of good order, peaoe, and harmony 
among the people, in the exercise of their religious privileges, it 
may be presumed that a depaKure from them will never be ad- 
mitted by any town, but in cases of necessity. 

** It has been objected that a minister holds his office at his own 
will, because his town have no legal remedy, if he abandon his 
office, and therefore, that he should sdso hold at the will of the 
town. The conclusion is certainly just, if the premises were cor- 
rect. But a minister does not hold his office at his own will ; and 
if he abandon it without cause, and without the consent of his 
town, the inhabitants may recover at law, such damages as they 
have sustained by his injurious conduct. In Cutnberland before 
the revolution, Mr. WUviall, a settled minister in the parish of 
New-Casco, in the town of Falmoutb, left his parish without its 
consent, and was ordained over the episcopal church in that towni. 
The parish brought an action against him to recover damages, for 
his leaving his office. There was no objection made by the court, 
or the defendant's counsel, to the action, as not lying in such a 
case, but the cause went off from a variance between the declara- 
tion and the contract of settlement. 

** It is farther objected that the minister ought to hold his office 
at the will of either party, because there is no jurisdiction com- 
petent to declare when the office is forfeited, or when the contract 
ttoay be dissolved ; and that the custom of applying to an ecclesi- 
astical council may be rendered nugatory by eitiier party refusing 
to concur in the appointment. 

" This objection deserves a particular consideration. It is the 
duty of a minister to teach by precept and example. If his ex- 
ample is vicious, he is worse than useless. Immoral conduct is 
then such misfeazance, as amounts to a forfeiture of his office. I 
do nut mean to include mere infirmities incident to human nature. 
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* 
We have also a statute in affirmance of the above con« 



Stat. 1799, e. 87. < 



stitutional provision. But this statute having already 

and to which an habitually good man is sometimes liable. Negli- 
gence also, or a wilful and faulty neglect of public preaching, or 
of administring the ordinances, or of performing other usual paro- 
chial duties, is such a non*feazance, as will cause a forfeiture of 
the office. In either of these cases, or in both, the town may^ at a 
legal meeting, declare the office forfeited, assigning in their votes 
the causes of the forfeiture, and of their dismission. If the minis- 
ter do not resist, no further question will arise ; if be still claim 
the office, and sue for his salary, the charges made by the town, as 
creating a forfeiture, are questions of fact properly to be submitted 
to the jury. If they find the allegations true, the minister will not 
be considered as holding his ofiice, after the vote of dismission. If 
the allegations are false, justice requires that he shall recover his 
salary. These allegations are competent for the jury to inquire 
into, and, on such inquiny, ultimately to decide. And doubtless, 
they would be as willing to relieve a town from the burden of sup- 
porting a vicious and unworthy minister, as they would to aid an 
exemplary and faithful one, in recovering his stipulated salary. 

<* There are also objections to a minister, founded in questions 
of doctrine and discipline. A town may sometimes desire a dis- 
solution of the ministerial contract, from its impoverishment, by a 
great part of its inhabitants annexing themselves to other deno« 
minations of christians, or from other causes. A minister may also 
disire his dismission from various causes, in all these cases there- 
fore, and also on charges of immorality and neglect in the minis- 
ter, the parties, if they cannot agree to dissolve the contract, may 
call to their assistance an ecclesiastical council, mutually chosen ; 
and their advice, technically called their result, is so far of the na- 
ture of an award made by arbitrators, that either party conforming 
thereto will be justified. If, in a proper case for the meeting of an 
ecclesiastical council to be mutually chosen, either party should, 
unreasonably, and without good cause, refuse their concurrence to 
a mutual choice, the aggrieved party may choose an impartial coun- 
cil, and will be justified in conforming to the result. 

** Thus a reasonable tribunal is established to decide on all cases 
of difficulty and controversy, between a minister and his people ; a 
tribunal founded in ancient usage, resorted to in practice, and pro- 
bably in many cases, but certainly in one case, in which I was 
counsel, supported by the opinion of all the judges of the supreme 
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been fully noticed under other titles (3) I shall be silent 
upon it in this place. 

I cannot however dismiss this head without noticing 
two recent decisions of the supreme judicial court. 

1. Persons assessed for the support of public worship Monti^ueT.iPftr.iii 
in a parish, who have a right to have their moneys paid Rep. 209. ^ 
ever to a minister other than the parish minister, must 

notify the parish of their desire to have their moneys so 
paid over ; and the minister must demand the moneys 
within a reasonable time after the assessment is made : 
And a year, from making such assessment, is a reasona- 
ble time ; but, in particular cases, the time may be ex- 
tended. 

2. A person leaving the society in which the parish ibki. 
worship, and honestly and in good faith joining one of 
another religious denomination, is entitled to have his 
money paid over to the teacher, on whose instructions 

judicial court. In the case of Fuller v. the Inhabitants ofPrincetoUf 
the inhabitants had charged the minister with opposition to the in- 
dependence of the United States, and with hostility to the princi- 
ples of the revolution, on the success of which depended the pre- 
servation of our civil and religious privileges. They stated that 
they had requested Mr. Fuller's concurrence in tlie choice of a mu- 
tual council ; that he unreasonably refused his concurrence ; that 
thereupon they called an ex parte council, who advised to the dis* 
mission of the minister ; and that they had dismissed him ac- 
cordingly. Mr. Fuller contended that he was always willing to 
submit the controversy to a mutual council. On this point evi* 
dence was g^ven on both sides. The court in their direction 
to the jury, instructed them, that if they were satisfied, that the 
town had offered Mr. Fuller a mutual council, and he had unrea. 
sonably refused to agree to one, then the town was justified in pr( - 
ceeding conformably to the result of the ex parte council. But if 
they were satisfied that Mr. Fuller had always been witling to sub- 
mit the controversy to the.result of a mutual council, then the re- 
sult of an ex parte council, and the proceedings of the town pursu- 
ant to it, were, in law, a nullity." 

(3) See tide Assessors, p. 132, 133. See also title Assumpsit, 
p. 149, 150. 

VOL. III. 8 
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he attends, although he may have no conscientious scru* 
pies on the subject. 

V. Penalty for non-attendance on public* worship. 

Stat. 1791, c ra, s. f. By statute, any person being able of body and not other- 
wise necessarily prevented, who shall, for the space of 
three months together, absent him or herself, from the 
public worship of God, on the Lord's day, (provided 
there be any place of worship, at which he or she can 
conscientiously and conveniently attend,) shall pay a fine 
of^^n ahilUngs, 

VI. Penalty for indecent behaviour in meeting ; or for 
disturbing a religious assembly. 

jyj ^ y If any person shall, on the Lord's day, within the walls 

of any house of public worship, behave rudely or inde* 
cently, he or she shall pay a fine not more than forty 
ahillinga^ nor less thany^i;^ ahiUinga, 

So if any person or persons, either on the Lord's day, 
or at any other time, shall wilfully interrupt or disturb 
any assembly of people met for the public worship of 
God, within the place of their assembling, or out of it} 
he or they shall severally pay a fine not exceeding ten 
fioundsj nor less than twenty ahillinga. 

u^ g,i5 The above fines shall be for the use of the common- 

wealth. Where the penalty exceeds/orry ahillingsy the 
offender must be indicted at the sessions. — Where the 
penalty does not exceed forty shillings^ the offender, 
(except he lives out of the county, in which the ofiTence 
may be committed) must be prosecuted before a justice 
of the peace in the same county. But when the offender 
lives out of the county, he may be prosecuted by indict* 
ment, although the penalty does not exceed forty ahU- 
linga. (4) 

(4) A charge '* for behaving rudely in a meeting house,'* and 
**for interrupting publick worship," cannot be joined in one count 
of an indictment. 2 Mass. Rep. 163. Commonwealth v. Symonds. 



Ibkl.s:8. 
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TITLE CXXH. 



RAPE. 

Rape is the carnal knowledge of a woman forcibly, 4 bi. Com. 310.312. 

** ' Stau 1805, e. 07, «. 1. 

and against her will ; or the unlawful and carnal know- 
ledge and abuse of any female child under the age of ten 
years, whether with, or without, her consent. 

A male infant, under the age of fourteen years, is pre- 4Bi.cora.3i3. 

° /IT Age of the male. 

sumed, by law, incapable to commit ^a rape, and there- 
fore, it seems, cannot be found guilty of it. For though, 
in other felonies, malice BufifUiea the want of age^ as has 
in some cases been shewn ; yet, as to this particular spe- 
cies of felony, the law supposes an imbecility of body as 
well as mind. 
The civil law seems to suppose a prostitute or common ibid. 213, 313. 

. - , . .. ^ ... *...»., «. A prostitute a wbjtct 

harlot incapable of any injuries of this kind ; not allow- ofnpe. 
ing any punishment for violating the chastity, of her who 
hath indeed no chastity at all, or at least, hath no regard 
to it. But our law does not judge so hardly of offenders, 
as to cut off all opportunity of retreat even from common 
strumpets, and to treat them as never capable of amend- 
ment. It, therefore, holds it to be felony to force even 
a concubine or harlot ; because the woman may have 
forsaken that unlawful course of life. 

As to the evidence ; ihe party ravished is in law a j^ ^i^ 
competent witness ; but the credibility of her testimony l^"^"^^^^ * ^*'' 
must be left to the jury upon the circumstances of fact 
that concur in the testimony. For instance : If the wit- whencreUibie. 
ness be of good fame ; if she presently discovered the 
offence, and made search for the offender ; if the party 
accused fled for it ; these and the like are concurring 
circumstances, which give greater probability to her evi- 
dence. 
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ihu. n$, S14. But on the other side, if she be of eyil fame, and standi 

unsupported by others ; if she concealed the injury for 
any considerable time after she had opportunity to com- 
plain : if the place where the fact was alleged to be com- 
mitted, was where it was possible she might have been 
heard, and she made no outcry ; these and the like cir- 
cumstances carry a strong but not conclusive, presump- 
tion that her testimony is false or feigned. 
,,jy j,^ Moreover if the offence be charged to be committed 

^dSK ^^^ on a female child, she may still be a competent witness* 
if she has sense and understanding to know the nature 
and obligations of an oath ; or even to be sensible of the 
wickedness of telling a deliberate lie. But no hearsay 
evidence can be given of the declarations of a child who 
hath not capacity to be sworn, nor can such child be ex- 
amined without oath. 

It is no mitigation of this offence, that the woman, at 
last, yielded to the violence, if such her consent were 
forced by fear of death or duress. Nor is it any excuse 
for the party indicted, that the woman consented after 
the fact ; nor that she was first taken with her own con- 
sent, if she were afterwards forced against her will. 
These circumstances are however to be left to the jury, 
more especially in doubtful cases, where the woman's 
testimony is not corroborated by other evidence. 

As to the punishment ; a rape upon a woman, or car- 
nally knowing and abusing a female child under the age 
of ten years, is punished with death. The same punish- 
ment is inflicted on principals in the second degree and 
accessories before the fact. 



lX«t*«C.L. 444,445. 



StAt.l805,c.97,t.l. 
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TITLE CXXIII. 



REAL ESTATES AND CHATTELS-REAL. 

Of THE INJURIES TO SUCH PROPSaTT ; AND THE 
MODES OF REDRESS. 

1. Of the several kinds of real estate ; and herein of 
corporeal and incorporeal hereditaments. 

2. Of freehold estates ; and chattels real. 

3. Of abatement of the freehold. 

4. Of intrusion. 

5. Of disseizin. 

6. Of discontinuance. 

7. Of deforcement. 

8. Of the right of entry by the legal owner. 

9. What will take away such right of entry. 

10. Of writs of entry. 

11. Of ejectment. 

12. Of the writ of formedon. 

13. Of the writ of right. 

I« Of the several kinds of real estate ; and herein, of ^ 

corporeal and incorporeal hereditaments. i 

Things real are such as are permanent, fixed, and im- * 

moveable, which cannot be carried out of their place ; Thfaigs reai. 
and are usually sud to consist in lands, tenements, or he- 
reditaments. 

Land comprehends all things of a permanent substan- 
tial nature ; being a word of very extensive signification. 

Tenement is a word of still greater extent ; and though, ^^^' 
in its vulgar acceptation, is only applied to houses and ^ ' 
Other buildings^ yet in its original, proper, and legal 



: A> ^ 
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sense, it signifies every thing that may be holden^ provid- 
ed it be of a permanent nature ; whether it be of a sub- 
stantial and sensible, or of an unsubstantial, ideal kind. 
Thus Uberum tenementum^ frank tenement, is applicable 
not only to lands and other solid objects, but also to offi- 
ces, rents, commons, and the like. 

jyj^ ,y^ An hereditament is, by much, the largest and most 

comprehensive expression ; for it includes not only lands 
and tenements, but whatsoever may be inherited^ be it 
corporeal, or incorporeal, real, personal or mixed. 

Hereditaments, then, to use the largest expression, 
are of two kinds, corporeal and incorporeal. Corporeal 

^mSinS'm^ani consists of such as affect the senses ; such as may be 

■ad iiMMporaaC 

seen and handled by the body : Incorporeal are not the 
objects of sensation, can neither be seen nor handled, are 
creatures of the mind, and exist only in contemplation. 

Corporeal hereditaments consist wholly of substantial 
and permanent objects; all of which may be comprehend- 
ed under the general denomination of land only. For 
land comprehendeth in its legal signification, any ground, 
soil, or earth whatsoever ; as arable, meadows, pastures, 
woods, moors, waters, marshes, furzes, and heath. It 
legally includeth also all castles, houses, and other build- 
ings ; for they consist of two things ; iand^ which is the 
foundation, and structure thereupon : So that if I convey 
the land or ground, the structure or building passeth 
therewith. 

It is observable that water is here mentioned as a spe- 

Ibid.18. 

cies of land ; which may seem a kind of solecism ; but 
such is the language of the law ; and therefore I cannot 
bring an action to recover possession of a pool, or other 
piece of waters, by the name of water only, either by 
calculating its capacity, as for so many cubical yards ; 
or, by superficial measure, for twenty acres of water, or 
by general description, as forli pond, a water course, or 
a rivulet ; but I must bring piy action for the land that 
lies at the bottom, and n^ust call it twenty acres of land 
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covered with miter : for water is a moveable wandering 
thing) and must of necessity continue common by the 
law of nature ; so that I can only have a temporary, tran* 
sient and usufructuary property therein : wherefore, if 
a body of water runs out of my pond into another man's, 
I have no right to reclaim it ; but the land which that 
water covers, is permanent, fixed and immoveable ; and 
therefore, in this, I may have a certain, substantial pro* 
perty, of which, the law will take notice, and not of the 
other. 

Land hath also, in its legal signification, an indefinite g^^ 
extent, upwards as well as downwards : therefore, no man 
may erect any building, or the like, to overhang another's 
land ; and downwards, whatever is in a direct line be- 
tween the surface of any land, and the centre of the earth, 
belongs to the owner of the surface, as is every day's ex- 
perience in the mining countries : so that the word 
'< land" includes, not only the face of the earth, but every 
thing under it and over it: and, therefore, if a man ^ 
grants all his lands, he grants thereby all .his, mines of 
metal, and other fossils, his woods, his waters* and his 
houses, as well as his fields and meadows : not but the 
particular names of the things are equally sufficient to 
pass them, except in the instance of waters ; by a grant 
of which, nothing passes but a right of fishing : but the 
capital distinction is this, that by the name of a castles 
messuage, toft, croft or the like, nothing else will pass, 
except what falls with the utmost propriety under the 
term made use of; but by the name of landj which is 
nomen generaUasimum^ every thing terrestrial will pass. 

II. Of freehold estates ^ and chattels real. 

Estates of freehold are estates of inheritance^ or estates 

Ibid. 104. 

ntu of inheritance. The former are again divided into in- 
heritances absolute of fee simple ; and inheritances limir Jj^»M« ©f*"*^*^- 
cdy one species of which we usually call fee tail. 
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Estates of freehold} not qf inheritaneef are for life at 
least. When this estate is for the life of the tenant, he 
is then called tenant for life simply ; but this estate is 
sometimes granted for the life or lives of one or more 
third persons, in which case the grantee is called tenant 
fiur outer vie, or for the life of another. 

Of these estates for life, some are comtentionaif or ex- 
pressly created by the act of the parties ; as where one 
by deed grants to another an estate, to hold during his 
own life, or for the life of another : others merely legal, 
or created by construction and operation of law. Of this 
latter description are such estates as a woman holds, by 
right of dower ; or as a man holds as tenant by the 
curtesy. 

Chattels real are such as concern, or savour of, the 
realty ; as terms for years of land, &c. And these are 
called real chattels, as being interests issuing out of, or 
annexed to, real estates : of which they have one quality, 
vis. immobility, which denominates them real; but want 
the other, viz. a sufficient legal indeterminate duration : 
and this want it is, that constitutes them chattels. The 
utmost period for which they can last is fixed and deter, 
minate ; so that they are not equal in the eye of the 
law to the lowest estate of freehold, a lease for another's 
life. 



3 Bl. Com. 167. 



III. Of abatement of the freehold. 

An abatement is where a person dies seized of an in- 
heritance, and before the heir or devisee enters, a stran- 
ger, who has no right, makes entry, and gets possession 
of the freehold-: this entry of him is called an abatement) 
and he himself is denominated an abator. 



1^.109. 



IV. Of intrusion. 

An intrusion is the entry of a stranger, after a particu* 
lar estate of freehold isxletermined, before him in remin- 
der or reversion. And it happens where a tenant for 
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term of lifedieth seized of certwn knds and tewincntsj 
and a stranger entcreth thereon, after snch death of thei 
tenant, and before any «ntry of him in remainder or re-, 
version, This entry and interposKion of the stranger 
differs from an abatement, in this, that an abatement is 
always to the prejudice of the AHr^ or immediate devi- 
see ; an intrusion is always to the prejudice of him in re- 
mainder or reversion. For example ; if A dies seized of 
lands in fee simple, and, before the entry of B his Jieir, 
C enters thereon, this is an abatement ; but if A be tenant 
for life, with remainder to B, in fee-simple, and, and after 
the death of A, C enters, this is an intrusion. Also if A 
be tenant for life on lease from B, or his ancestors, or be 
tenant by the curtesy, or in dower, the reversion being 
vested in B ; and ^fter the death of A, C enters, and 
keeps B out of possession, this is likewise an intrusion. 
So that an intrusion is always immediately consequent 
upon the determination of a particular estate ; an abate- 
ment is always consequent upon the determination of an 
estate in fee simple. And, in either case, the injury is 
equally great to him whqse possession is defeated by this 
unlawful occupancy. 

V. Of disseizin. 

Disseizin is a wrongful putting out of him that is seiz- 
ed of the freehold. The two former species of injury 
were by a wrongful entry where the possession was va- 
cant ; but this is an attack upon him who is in actual 
fiosseaaion^ and turning him out of it. Those were an 
ouster from a freehold in iaw ; this is an ouster from a 
freehold in deed. 

Disseizin may be effected either in corporeal iuheri- 
tances, or incorporeal. Disseizin of things corporeal, ^^^' ^*^' ^^^' 
as of houses, lands, 8cc« must be by entry and actual dis- 
possession of the freehold ; a« if a man enters, either by 
force or fraud, into the house of another, and turns, or, 

VOL. III. 9 
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al least, keeps, him or his servants otit of possesion. (I) 
Disseizin of incorporeal hereditair.ents cannot be t^n ac- 
tual dispossession ; for the subject itself is neither capa- 
ble of actual bodily possession, nor dispossession : but it 
depends on their respective natures and various kinds ; 
being, in general, nothing more than a disturbance of the 
owner in the means of coming at, or enjoying it. 

VI. Of dibccnlinuance. 



Ibid. 171. 



By the laws of England, a discontinuance happens, when 
he, who hath an estate tail, grants to some third person 
a larger estate than he himself possesses in the lands en- 
tailed. But in this common weal ifat there is a statute, 

(1) The following remarks arc contained in the opinion of the 
court, as delivered by Parsons, C. J. in Prop. Kenn. Pui'ch. v. 
Springer, 4 Mass. Rep. 416. ** When a man is once seized ofland, 
his seiEin is presumed to continue, until a disseizin is proved. 
When a man enters on land, claiming a right or title to tlic same, 
ar\^d acquires a seizin by his entr)', his seizin shall extend to the 
whole parcel, to which be has right ; for, in this case, an entry on 
part is an entry on the whole. When a man, not claiming any 
right or title to the land, shall enter on it, he acquires no seizin, 
but by the ouster of him who was seized, and he is himself a dis- 
seizor. To constitute an ouster of him who was seized, the dis- 
seizor must have the actual exclusive occupation of tlie land, 
claiming to hold it against him who was seized, or he must actu- 
ally turn him out of possession. 

'* When a disseizor claims to be seized by his entry and occupa- 
tion, his seizin cannmt extend further than bis actual exclusive oc- 
cupation ; for no farther can the party seized be considered as 
ousted : for tlie acts of a wrong-doer must be construed strictly, 
when be claims a benefit from his own wrong. 

** To constitute a disseizin of the owner of uncultivated lands, 
by the entry and occupation of a party not claiming title to the land, 
the occupation must be of that nature and notoriety, that the owner 
may be presumed to know, that there is a possession of the land* 
adverse to his title : otherwise a miin may be disseized without 
his knowledge, and the statute of limitations may run against 
ltim« while he has no ground to believe that his seizin has been, 
interrupted.'* 
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vhich 90 far from redressing such discontiattance} en- 
courag(9 it. This sUtute provides, ihat tenant in tail may 
aliene in fee by deed in common form ; and such aliena- 
tion shall be efFectual.(2) 

VH. Of deforcement. 

Df/Grcementf in its most extensive sensC) is nomen ge^ 
zieraUsiimum J a much larger and more comprehensive 
expression than any of the former : it then signifying 
the holding of any lands or tenements to which another 
person hath a right. So that this includes, as well an 
abatement, an intrusion, a disseizin, &c. as any other 
species of wrong whatsoever, whereby he that hath right 
to the freehold is kept out of possession. But as contra- 
distinguished from the former, it is only such a detainer 
of the freehold, from him that hath the right of property, 
but never had any possession imder that right, as. falls 
within none of the injuries which we have before ex- 
plained. 

If a man marries a woman, and, during the coverture, 
is seized of lands, and alienes, and dies ; is disseized, and 
dies ; or dies in possession ; and the alienee, disseizor, or 
heir, eaters on the tenements, and doth not assign the 
widow her dower ; this is a deforcement to the widow, by 
withholding lands to which she hath a right. 

In like manner, if a man lease lands to another for term 

Ibid. 

of years, or for the life of a third person, and the term 
expires by surrender, efHux of time, or the death of the 
cesiuy que vie; and the lessee or any stranger, who was, 
at the expiration of the term, in possession, holds Over 
and refuses to deliver the possession to him in remain- 
der or reversion, this is likewise a deforcement. 

Deforcements may also arise upon the breach of a con- 
dition in law : as if a woman gives lands to a man by deed, 
to the intent that he marry her, and he will not when 

(2) See title Feb Tail. 
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thereunto required^ but continues to hold the lands : this 
is such a fraud on the man's part, that the law will not 
allow it to divest the woman's right of possession ; though^ 
his entry being lawful, it does divest the actual pesaes- 
sioR) and thereby becomes a deforcement. 

Deforcements may also be grounded on the disability 
"of the party deforced : as if an infant make an alienation 
of his lands, and the alienee enters and keeps possession ; 
now as the alienation is voidable, this possession as 
against the infant, (or, in case of his decease^ as against 
his heir) is, after avoidance, wrongful, and therefore a 
deforcement. 

The same happens when one of non sane men^ory 
alienes his lands or tenements, and the alienee enters 
and holds possession, this may also be a deforcement. 

Another species of deforcement is where two persons 
. have the same title to land, and one of them enters and 
keeps possession against the other : as where the ances- 
tor dies seized of an estate in fee simple, which descends 
to two sisters as coparceners, and one of them enters be- 
fore the other, and will not suffer her sister to enter and 
enjoy her moiety ; tl\is is also a deforcement. 
i,,i,i. Deforcement may also be grounded on the non-per- 

.{brmance of a covenant real : as if a man, seized of lands, 
covenants to convey them to another, and neglect or re- 
fuses so to do, but continues possession against him ; this 
possession, being wrongful is a deforcement. 

VIII. Of the right Qf entry by the legal owner. 

ibi«u 174 175, Whe# another person, who hath no right, hath pre- 

viously taken possession of lands or tenements ; in this 
case, tl>e party entitled may make a formal, but peacea- 
ble, entry thereon, declaring that thereby he takes pos- 
session t or he may enter on any part of it in the same 
county, declaring it to be in the name of the whole : but 
if it lies in different counties^ he must make different en- 
tries. 
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. Also> if there be two disseizoi^s, 4he jiarty disseized ^^ ^^^ 
must make his entry on 69th ; or if one disseizor has con- 
veyed the lands to two distinct feoffees, entry must be 
made on 6ot/i : for as their seizin is distinct, so also must 
be the act which divests that seizin. 

If the claimant be deterred from entering, by menaces 
or bodily fear, he may make ciaimy as near to the estate 
QS'he can, with*- the like form and solemnities: which 
claim is in force for only a year and a day. And this 
claiiki, if It be repeated once in the space of every year 
and a day^ (which is called continual claim,) has the same 
effect with, and) in all respects, amounts to, a legal entry. 

Such an entry gives a man seizin, or puts into imme- 
diate possession him that hath right of entry on the 
estate, and thereby makes him complete owner, and ca-^ 
pable of conveying it from himself by either descent or 
purchase. 

This remedy, by entry, takes place in three only of u,-,!. 
the five species of ouster, viz. abatement, intrusion, and 
disseizin : for, as in these the original entry of the wrong- 
doer was unlawful, they may therefore be remedied by 
the mere entry of him who hath right. But, upon a de- 
forcement, the owner of the estate cannot enter, but is 
driven to his action s for herein the original entry being 
lawful, and thereby an apparent right of possession being 
gained, the kw will not suffer that right to be overthrown 
by the mere act or entry of the claimant. Yet a man 
may enter on his tenant by sufferance : for such tenant 
hath no freehold, but only a bare possession ; which may 
be defeated, like a tenancy at will) by the mere entry of 
the owner. 

IX. What will take away such right of entry. 

In case of abatement, intrusion, or disseizin, where ,. .^ ^ 

■ It>Kl> 17o. 

entries are generally lawful, this right of entry may be 
tollccly that is, taken away, by descent. 



I 
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Descenlsi which uke way entries, are when any mc, 
seized, by any means whatsoever, of the inheritance of a 
corporeal hereditament, dies, whereby the same descends 
to his heir : in this case, however feeble* the right of the 
ancestor might be, the entry of any other person who 
claims title to the freehold, is taken away ; and he can- 
not recover possession against the heir hy this summary 
method ; but is driven to his action to gain a legal seizin 
of the estate. And this, firbt, because the heir comes 
to the estate by act of law, and not by his own act > the 
law therefore protects his title, and will not suffer his 
possession to be divested) till the claimant ha.th proved a 
better right. Secondly, because the heir may not sud- 
denly know the true state of his title : and therefore the 
law, which is ever indulgent to heirs, takes away the 
entry of such claimant as neglected to enter on the an- 
cestor, who was well able to defend his title ; and leaves 
the claimant only the remedy of an action against the 
heir. And, lastly, it is agreeable to the dictates of rea- 
son, and the general principles of law. 

For, in every complete title to lands, there are two 
things necessary ; the possession or seizen, and the right 
of property therein. Now, if the possession be severed 
from the property, if A has the right of property, and B, 
by some unlawful means, has gained possession of the 
lands, this is an injury to A ; for which the law gives a 
remedy, by putting him in possession, but does it by dif- 
ferent means accordin|; to tlie circumstances of the case- 
Thus as B, who was himself the wrongdoer, and hath 
obtained the possession by either fraud or force, hath 
only a dare or naked /lOMaeaaiorij without any shadow of 
right ; A, therefore, who hath l^oth the right of property 
and the right of possession, may put an end to his title at 
once, by the summary method of entry. But if B, the 
wrongdoer, dies seized of the lands, then B's heir advances 
one step farther towards a good title : he hath not only a 
bare possession, but also an apparent right of possession. 
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For the \v^ presumes, thai the possession^ Svliich is trans- 
mitted from the ancestor to the heir, is a rightful posses- 
sion, until the contrary be shewn ; and therefore the n»ere 
entry of A, is not allowed to evict the heir of B ; but A 
is driven to his action at law to remove the possession of 
the heir, though his entry alone would have dispossessed 
the an'cestor. 

So that in general it appears, that no man can recover ^,^^ ^^^^ 
possession by mere entry on lands, which another hath 
by descent. Yet this rule hath some exceptions, where* 
in those reasons cease, upon which the general doctrine 
is grounded ; especially if the claimant were under any 
legal disabilities, during the life of the ancestor, either 
of infancy, <:overture, imprisonment, insanity, &c. in all 
ivhich cases, there is no neglect or iaches in the claimant, 
and therefore no descent shall bar, or take away his entry. 

And this title of taking away entries by descent, is 

^ ^ r Ibid. 1-7, i7i. 

still farther narrowed by the statute 32 Hen. VIII, c. S3, 
which enacts, that if any person disseizes or turns another 
out of possession, no descent tu the heir of the disseizor 
shall take away the entry of him that has nght to the 
land, unless the disseizor had peaceable possession five 
years next after the disseizin. But the statute extendeth 
not to any feoffee or donee of the disseizor, mediate or 
immediate. 

As to the time, within which an entry must be made, 

' Stat. 17S6, c. l^, «. 4. 

it is enacted by statute, that no person, unless by judg- 
ment of law, shall, at any time thereafter, make any en- 
try into any lands, tenements, or hereditaments, but with- 
in twenty years next after his right or title first descend- 
ed or accrued to the same ; and in default thereof, such 
person, so not entering, and his heirs, shall be utterly ex- 
cluded and disabled from making such entry thereunto. 
Prorvided alwaysy that when any person that is, or shall 
be, entitled to make an entry into lands, tenements, or 
hereditaments, shall, at the time the said right or title 
first descended, accrued, or fell, be within the age of 
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twenty*one years, femc-covcrt, non composs, imprisonedy 
or beyond seas, or without the limits of the United States, 
that then such person shall, and may, make such entry 
at any time wiHiin ten years after the expiration of the 
said twenty years aforesaid, and not afterwards. 

X, Of writs of entry. 

Writs of entry are brought to disprove the title of the 
tenant or possessor, by shewing the unlawful means by 
which he entered or continues possession. 

In the ancient books, there is frequent mention of the 
degrees within which writs of entry are brqught. If they 
be brought against the party himself that did the wrong, 
then they only charge the tenant himself with the injury: 
but if the Intruder, disseizor, or the like, has made any 
alienation of the land to a third person, or it has descend- 
ed to the heir, that circumstance must be alleged in the 
writ, for the action must always be brought against the 
tenant of the land ; and the defect of his possessory title^ 
whether arising from his own wrong, or that of (hose 
under whom he claims, must be set forth. 

One such alienation or descent makes the first degree, 
which is called the fier^ because then the form of a writ 
of entry is this, that the tenant had not entry but by the 
original wrongdoer, who tilienated the land, or from 
whom it descended, to him. A second alienation or des- 
cent makes another degree called the fier and cui; be- 
cause the form of a writ of entry, in that case, is, that the 
tenant hath not entry, but by or under a pripr alienee, to 
ivhotn the intruder demized it. 

These degrees thus state the original wrong, and the 
title of the tenant who claims under such wrong. If more 
than two degrees, (that is, two alienations or descents) 
Avere past, there lay no writ of entry at the common law. 
For, as it was provided, for the quietness of men's inhe- 
ritances, that no one, even though, he had the true right 
of possession, should enter upon him who had theap 
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parent nght, by descent or otherwise) but he was driven 
to his writ of entry to gain possession ; so atter more than 
t^o descents or two conveyances were passed) the de- 
mandant, even though he had the right both of posses- 
sion and property, was not allowed this fioe^ettory action ; 
but was driven to his writ qf rights a long and final reme- 
dyi to punish his neglect in not sooner putting in his 
claim, while the degrees subsisted, and for the ending of 
suits, and the quieting of all controversies. But by the 
statute of Mdrlbridge, 52 Hen. 3, c. 30. it is proyided, that 
when the number of alienations or descents exceed the 
usual degrees, a new writ should be allowed without anjr 
mention of degrees at all. And, accordingly, a new writ 
has been framed, called a writ of entry in the fiOMty which 
only alleges the injury of the wrong-doer, without de- 
ducing all the intermediate titles from him to the tenant. 
Stating it in this manner, that the tenant had not entry^ 
unless after or subsequent to the ouster or injury done 
by the original dispossessor ; and rightly concluding^, that 
if the original title was wrongful, all claims derived from 
thence must participate of the same wrongs 

XL Of ejectment. 

In England, the action of trespass in ejectment, lieth 
where lands or tenements are let for a term of years, and ^^-^^ 
afterwards the lessor, reversioner, remainder-man, or 
any stranger, doth eject or oust the lessee of his term. 

In this state, the action of ejectment is a very exten- 
sive ren^edy, as appears by the following note. (3) 

(3) In a work, entitled "Prbceoekts or Declarations," 
pa^e 288, the following account is given of actions of ejectment 
in this state. 

« Two material questions may be made on this subject. Firsts 
as to the nature, force and effect of this action, as now, and for a 
long time past, used in our courts. Second, as to the time and 
manner in which this action may be brought. 

" An ejectment in our form, is a mixed acUon, chiefly, however, 
of a real nature, as it constantly concerns real property, whereby 
VOL. III. 10 
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XII. Of the writ of formcdon. 

n^ 1^ Aformcdon is in the nature of a writ of right, and is the 

highest action that tenant in tail can have : for he can- 

the demandant claims title to have anj Ianda« tenementSj &c. in fee 
simple, fee tail* or term of life. The damages claimed for the per- 
sonal injury, by the amotion or dispossession of the demandant, be- 
ing mere matter of form, in this respect it differs very much from 
the action of tretptu* and ejectment / the declaration in this latter 
action supposing only a term of years in the plaintiff, and the judg- 
ment to recover the term : and the writ of possession thereupon is 
not warranted by the original writ, nor prayed by the declarattoo, 
' which is calculated for damagu merely, 3 Bl. Com . 200. An action 

of trespass and ejectment is now, however, joined as a mixed ac- 
tion, and has been so, ever since the practice of this incidental judg- 
ment, as it msy be called, of restitution of the land. The declara- 
tion^in the action of trespass and ejectment rests upon the perso. 
nal injury, viz. the trespass : and practice has extended the judg- 
ment on the action, in order to make it a complete redress to the 
eomplaint, to a restitution of the lands. But the law has never ex- 
tended this legal fiction (for such it certainly is) to bar either party 
of those legal advantages to which they are entitled, upon the sup* 
position that this action is strictly personal,' and hence a judgment 
in this action, so far as it concerns the lands, to which it relates 
merely by fiction, is never final ; either party being at liberty to 
allege a personal wrong, aiid each wrong inducing* a new inquiry 
into the title, without recurring to the former judgments. Sull. 
Law Lee. 317. 3 Bl. Com. 117. Co. Litt. 153, 6^ 198. In this cir. 
cumstance, the difference of the forms of an action of ejectment in 
our courts, and the action of trespass and ejectment^ has a very 
material effect. 

V The form of an ejectment, as it is called with us, is in two man- 
ners. First, it either disproves the title of the deforciant, and so 
establishea the title of Uie demandant, on the want of right of tlie 
tenant ; or, second, tlie demandant shews his own title, and on 
proof thereof, if a good one, has judgment : and in both cases, the 
land is the subject of the writ, and the disseizin is as fully set fortli, 
as in any of the old real actions, though damages are demanded for 
the personal wrong ; the consequence of which is, that the fact 
of the disseizin, and the right of the parties, are, in substance, as 
well as form, deteraaned by the verdict and jadgmei^ ; and one 
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iM>t have an a)>solute writ of right) which is confined to. 
such only as claim in fee simple ; and for that reason 

determination is a bar to all future claims on the same g^rounds. 
And the role in this case is, nemo bit ^atxari debet, *i eorutat earite 
quod sitprd und et eddem causi, 6 Co. 7. Hob. 4. 1 Vent 170. 
And so is the law, according to our form ; subject* however, in its 
application, to the exception which takes place in all other actions, 
viz. that a bar in one real action is not a bar to an action of a higher 
nature. 

" An action of trespass affirms the possession, and an action of 
trespass and ejectment declares an injury done to the possession of 
the plaintiff, and is confined to a real or fictitious injury of this kind ; 
and the fiction is never allowed, only where such an injury to the 
plaintiffs possession may be legally supposed, as where the plain- 
tifiThas an actual right of entry. But an action of ejectment, on the 
contrary, in our law, disproves the possession of the plaintiff. It 
lies where he shews himself never to have been in possession, or 
where he declares on the seizin of his ancestor. It rests on the 
wrongful possession of the tenant, or affirms the tenant's right of 
possession ; and rests on his defective title, or the validity of the 
demandant's title. It seems, therefore, to lie for tenant in tail, 
after discontinuance, or upon the seizin of the demandant himself^ 
after a descent cast, and the right of entry lost ; in neither of 
which cases would trespass and ejectment lie. 2 Bac. Ab. 171. 

" The above diversities being allowed, but little argument is 
necessary to prove the impropriety of applying the maxims of law, 
which have been adopted with regard to the latter action, to the 
ejectment of out own courts. Ours is not a personal action, in 
which damages are required for an injury to real property ; but is 
a real action, in which real property is demanded, and the damages 
only incidentally alleged, as in a few actions at common law. The 
nature of the demand is fully set forth in the proceedings ; and from 
the record of an action of ejectment, it is apparent, what points are 
determined by a verdict and judgment, which are, therefore, a bar 
to any future action prosecuted on the same ground, or in the same 
degree, as it is expressed in real actions. As the possession of the 
demandant is -no ways essential, so nether is the right of entry. 
But the action is not without its limitations in this respect, which 
we shall consider herein after. 

*' As to the time and manner in which this action of ejectment 
may be brought, we may observe, that our writs of ejectment are 
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this writ of formedon was granted by the statute de donU^ 
and is, therefore, emphatically called Aia writ of ri^ht. 
This writ is distinguished into three species ; a formedon 
in the descender^ in the remainder^ and in the reverter, 

A writ of formedon in the dtscender^ lies where a gift 
in tail is made of lands, and the tenant in tail is disseized 
of them, and dies ; in such case the heir in tail shall have 

in the nature of real actions, and comprehend all those of Ihe an- 
cient comn»on law, the writ of right, the writ of assize, and the 
writs of entrj', in their various degrees and several distinctions, in 
point of form. They are made conformable to the modes of pro- 
ceeding established by law in courts of justice, and do not in any 
other circumstance, except of a greater latitude in the pleadings, 
differ from these ancient actions of the common law The deman- 
dant in ejectment may declare on the mere right, which is in the 
nature of a writ of right ; on a gift in tail, which is in the nature of 
a formedon, whether in descender, remainder, or reverter : so on 
seizin of an ancestor, which is in the nature of mort de ancestor • 
on his own seizin, which is in the nature of assise of novel dissei* 
jsin : on the defective title of tenant, through the several degreea 
of entry ; or upon disseizin of the tenant or his ancestors ; or in 
both these cases, upon his own seizin ; or cum titulo, upon the de«- 
inandant's ancestor's seizin. And by Massa. Law, July 4, 1786, the 
limitations of time within which these may be brought, are estab- 
lished : so that no action can be maintained on any writ of right» 
upon an ancestor's possession or seizin, beyond tixty years : upon 
any writ o^ entry upon disseizin of ancestor, or wny possessory action 
upon the possession or seizin of an ancestor, beyond 7[/^jr/ear«.- 
upon his or their own seizin or possession, by any person or body 
politic, beyond thirty year i / and all these, from tlie teste of the wt\t 
or bringing the action : wypan formedon' in descender ^ remainder, or 
reverter, beyond twenty years after the title or cause of action first 
descended : upon an entry into lat\ds, beyond tpoenty years next after 
the right or title of entry descended or accrued ; saving, however, 
in form.edons 2nd eniry into iands, ten years beyond the said tvoenty, to 
sue for or make such entry into lands, unto infants, feme coverts, 
persons non compos, imprisoned, beyond seas, or without the li- 
mits of the United States, at the time the si^id right or title first dq- 
^cended, accrued or fell.'? 
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tliis writ to recover the lands so given in tail, against him 
who IS then the actual tenant of the freehold. (4) 

A formedon in the remainder lieth, where a man giveth 
lands to another for life, or in tail, with remainder to a 
third person, in tail or in fee ; and he who hath the par- 
ticular estate, dieth without issue inheritable, and a stran- 
ger intrudes upon him in remaider, and keeps him out 
of possession ; in this case, the remainder-man shall have 
his writ of formedon in the remainder, wheVein the whole 
form of the gift is stated, and the happening of the event 
upon which the remainder is founded. This writ is not 
given, in express words, by the statute de donU ; but is 
founded upon the equity of the statute, and upon this 
maxim of law, that if any one hath t right to the land, 
he ought also to have an action to recover it. 

A formedon in the reverter lieth, where there is a gift 

^ . IbJd. ICVJ. 

in tail, and afterwards by the death of the donee or his 
heirs without issue of his body, the reversion falls in 
upon the donor, his heirs, or assigns, in such case the re- 
versioner shall have this writ to recover the lands, where- 
in lie shall suggest the gift, his own title to the reversion 
derived from the donor, and the failure of issue, upon 
which his reversion take^ place. 

XIII. Of the writ of right. 

A mere writ ofrigt\t is, in its nature, the highest wnt 

Ibid. 194> 

in the law, and lieth only for an estate in fee simple, and 
not for him who hath a less estate. This writ lies con- 
currently with all other real actions, in which an estate in 
fee simple may be recovered ; and it lies also after them, 
being, as it were, an appeal to the mere right, when judg- 
ment hath been had, as to the possession, in an inferior 
possessory action. But though a writ of right may be 
brought, where the demandant is entitled to the posses- 

(4) In England this writ lies where tenant in tail has aliened 
the estate, and died : but, in this state, such tenant may, by statute 
aliene the estate in fee by deed in common form. 
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aioiiy yet it rarely is adTisable to be brought in saeh 
cases ; as a more expeditious aad easy remedy is had» 
without meddliog with the property, by proving the de- 
nandaiit's own or his ancestor's possession, and their 
illegal ouster, in one of the possessory actions. But, in 
case the right of possession be lost by length of time, or 
by judgment against the true owner in one of these in- 
ferior suits, there is no other choice ; this is then the 
only remedy that can be had ; and it is of so forcible a 
nature, that it overcomes all obstacles and clears all ob- 
jections that may have arisen to cloud and obscure the 
title. And after issue once joined in a writ of right, the 
judgment is absolutely final ; so that a recovery had in 
this action may be pleaded in bar of any other claim or 
demand. 
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TITLE CXXIV. 

RECOGNIZANCE* 

A Recoonieance is an obligution of record, which ^ ^ ^ 

^ , 3 Bl. Cote. 241. 

a man enters into before some court of record, or magis* 
trate duly authorised, with condition to do some particu- 
lar act 

A recognizance may be either public or private. A 
public recognizance is where the act to be performed is 
of a public nature ; as to appear as a witness, at some 
court ; or to appear and answer for some offence. A pri- 
vate recognizance is where one man acknowledges him- 
self indebted to another in a sum certain. In such case^ 
the debtor is called the conwor^ and the creditor, the 
conua^e. It is these last recognizances, better known in 
the country by the name of cor\fe€sionsi of which I shall 
take notice under the present title. 

1. Of the form and effect of recognizances ; and the 
magistrates before whom they may be taken. 

2. Of the conusee's right to execution ; and the time 
within which the sanie may issue. 

3. The officers to whom such execution may be direct- 
ed; and the places into which it may run. 

4. Of the change of debt, by the death of any of the 
original parties ; and how, in such case, the execution 
shall be varied. 

5. Proceedings by which to recover the contents of a 
recognizance when the time for taking out execution has 
elapsed. 

6. Proceedings by which to recover the contents of a 
recognizance, when the magistrate who took the same is 
dead ; or removed from the commonwealth. 

7. Fees of the magistrate. 
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I. Of the form and effect of recognizances ; and the 
magistrates before whom they may be taken. 



Scatl7>9»e.Si,s.l 



Every justice of the peace for any county in th|s com^ 
monweaith, shall severally have power and uuthority^ 
«np^.^^ toke' within his county, to take recognizances for the payment 
rcoogiuzances. ^£ dcbts, of any pcrson or persons (by law capable of 

binding him or herself,) who^ shall come before him for 
that purpose, according to such form, or according to 
the effect and meaning of such form as is prescribed by 
the act. 

The form of this recognizance may be seen in thAap- 
pendix. 
t.i7!2.c2j i-s. Every such recognizance shall be made and written 
on a piece of paper or parchment ; and the justice of the 

Mode of taking luch ,. . l ,. • ,. , . , 

rrcogaizanoit. peace takmg the same, shall inimediaiely cause it to be 

fairly recorded at large, in a book to be therefor by him 
provided and kept ; which original recognizance, after 
the same shall be recorded, at the request of the conusee 
or conusees, or of the person or persons to whom the re- 
medy or executive process on such recognizance shall 
by law accrue, (in case of the decease of any or all of 
them,) shall be delivered to him or them so requesting it. 
And every conusee or conusees, his or their legal re- 
presentative or representatives, for default of the pay- 

Sanc«.'"^^ '^"*^ ment of such debts contained in the recognizances, or 
any part of such debts by the time therein set and ex* 
pressed for the payment thereof, shall have in every 
point, respect, and degree, against the conusor or conu- 
sors, the survivor or survivors of them, his or their heirs, 
executors, or administrators, and the heirs, executors, or 
administrators of the last survivor of such conusors, , 
(where there shall be such) the like process or processes^ 
action and remedy, execution or executions, alias or 
pluries, as hath been hitherto had, used and accustomed, 
and may at this time be lawfully had, used, done, or made 
against them respectively, of and upon a judgment of 
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any eawrt of record in this commonwealth on an action 
of debt in full force, unreversed and not satisfied. 

II, Of the con usee's right to execution ; and the time 
within which the same may issue. 

For the speedy obtaining of such debts, the justice of 
the peace who took such recognizance, at any time with- 
in three years from and after the day set and expressed 
therein, for the payment of the debt or any part thereof, 
expressed in such recognizance, at the request of the 
conusee or conusee's, named therein, or in case of their 
death, at the request of the person or persons to whom 
the remedy, or chose in action thereon, shall be cast by 
law ; and upon his or their producing and delivering to 
him such original recognizance uncancelled, and without 
any receipt of payment or satisfaction of the sum alleged 
to be then payable and due, underwritten or indorsed, and 
lodging the same with the said justice, he shall award 
and make out on such recognizance, a writ or process of 
executibn for the levying of the whole sum, which by 
such recognizance and receipts, (if any there be) entered 
thereupon, appear to be then due and payable, of the same 
nature and effect, against the body or bodies, and estate 
real and personal of the conusor or conusors, as by the 
laws of this commonwealth a judgment creditor is enti- 
tled to have for the levying and satisfying any sum or 
sums of money, recovered and due to him, by the judg- 
ment of any court of record in this commonwealth, on 
an action of debt in full force. 

III. The officers to whom such execution may be di- 
rected ; an<J the places into which it may run. 

And such process for the execution of such recogni- ^^ 
zance, may and shall be directed to, executed and return- 

, rt» « • To what offlcert the 

ed by, all and every such officer and officers as the writ execution may be ch- 

^ Tcctecu 

or process for the execution of the judgment of any court 

VOL. III. H 
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of records.by the law of this coniinotiwealth) majr 9Xi4 
ought to be directed to^ and returned by. 

And every such officer and officers for any town or coun- 
ty in this commonwealth, shall have the like power and 
authority, and shall be under the like obligations in all 
respects and regards whatsoever, to execute and return 
such writ or process made upon such recognizance by 
such justice of the peace, as he or they by law have, and 
are under, to execute and return a writ of execution on 
any judgment of a court of record, in an action of debt ; 

tiabilitf ortodi oA- ' ^ o 

«*>*.f«r "" j< j" ii»cit and shall be subject and liable to all the like action and 

K^toiwheiectt- actions for any fraud or falsehood, neglept, misfeuzancey 
and malfeazance in, or concerning the executing or re"- 
turning of any such process for the executing of such re- 
cognizance aforesaid, as he or they by law are liable and 
subject to for any defaults, neglects, frauds, falsehoods, 
delinquences, or errors whatsoever, touching, concern- 
ing, or in anywise relating to the execution or return of 
any writ or process on any judgment of a court of record 
in an action of debt. 

^^ And every writ or process for the executing such re-? 

Aeeuttmna^nm!^ cognizance, may run into any county or place in this com- 
monwealthf and may and shall there be executed by the 
officer or officers of such county, town, or place by law 
having the execution and return of writs, to whom It shall 
be directed. 

And the writ or process for the executing of such re- 

toniiofthecxecu. cognizance, shall be in the form, or to the effect and 
meaning of the form which is prescribed by the act. 

See Append No. 3 '^^® ^*°^"* ^^ ^^^* cxeCuiiQn may be seen in the appen? 
dlx. 

IV. Of the change of debt, by the death of any of the 
original parties; and how in such case, the execution 
shall be varied. 

In case at the time of awarding such writ of execution, 
Stat. i782,c,2i,»,3, ^^^^^ ^j^^jj^ ^^ rcason of death, happen to be any change. 
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df the t>erson or persons who by law shall have the rifeht ^^^ ^^ ^ ^^ ^^^^^ ^ 

to sue out the same, or of the persons chargeable with jj^o? S^rttaT 

the payment of the contents of the recognisancei from i'*'*'^ 

the time when it was taken ; the form of the writ shall 

be so varied from the form prescribed in the act^ as to 

make it take effectt according to the operation of the law 

upon the case at the time of the writ's issuing. 

In what manner soever the chose in action may be _. 
changed by the death of one or more of the conusee's^ 

Sarrifonhip »hiiU mrt 

the property and mterest in Che debt shall always in that uke pi««e on the 

■^ "^ ' ' death ofoM ofttfe 



case vest in such person or persons as a debt which is < 
due to joint-merchants does by the law-merchant ; and 
the right of survivorship shall not take place with regard 
to the property in the debt* 

No execution of this sort, shall be awarded in such jjM,t.4, 
form as to make the body or bodies of the heir or heirs . _ 

' Neither the bodfor 

at law, of the conusor or conusors, or the proper K*>^d* J^JJ^SJ^e^JlfS^ 
or estate of the executors or administrators, liable to'be JlJJ^gJi^"*'*^ 
taken in satisfaction of the said writ : but in case of the 
death of any of the conusor or conusors of this sort, such 
writ shall run against such person, persons and estate, as 
a writ of execution on a judgment of a court of record in 
an action of debt, would by law run, in case the judgment 
debtor or debtors, or any of them, were dead. 
And every person or persons that shall be grieved and ibki. 

. . , , , r * ' « , n R«-inedf , in «i«e «r» 

injured by the wrongful sumg out and executing of any tortiouiraincottjtof 
writ or process of execution of this sort, shall have all 
the like remedy and remedies in the law, as in case a 
writ of execution on any judgment of a court of record in 
debt had l>een unjustly and wrongfully sued out and exe- 
cuted upon him or them. 

V. Proceedings by which to. recover the contents of a 
recognizance, when the time for taking out execution 
has elapsed. 

In case at any time it should happen, that three full j)^|^,, 
years shtill have elapsed from and after the time set and 
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limited in and by such recogniztnce for the paywent of 
the contents thereof, ijvithont any payment made and un- 
derwriuen op indorsed, and without any writ of execu- 
tion having been sued out thereon ; or in case any pay- 
ment or payments in part shall have been made and un- 
derwritten, or indorsed at any time 6r times after the 
time set and expressed for the payment of the contents, 
and three years shall have elapsed fK)m and after the 
last of such payments, and no writ of execution shall 
have been sued out within three years from the last pay 
ment ; no writ of execution shall be awardaUe in either 
^ . ,. . of such cases, until a writ of 9dre faciaa shall have been 

Scire iaeias. 

sued out from a court in which bylaw an orig^al action 
for a like sum might have been brought and served, and 
return thereof made as is by law directed ; but after that 
shall have been doUe, and upon the defendant's non-ap- 
pearance, or not shewing sufficient cause, and the plain- 
fiieoripnaiiwogiii. ^**** prodUcing and filing the original recognisance in 
uncetobefiied. ^^ ^^^^ ^^^ which the 9cire fodoa issued, the court 
shall proceed to award execution for what shall appear to 
be due on such recognizance with lawful costs^ 

VI. Proceedings by which to recover the contents of 
a recognizance, when the magistrate who took the same 
is dead ; or removed from the commonwealth. 

In case of the death of the justice of the peace, who 
shall have taken a^y such recognizance, or of his re- 
ifnoval out of the commonwealth or otherwise, where no 
writ of execution thereon has been sued out, and return- 
ed satisfied ; in every such case, any creditor or creditors 
who shall have any such recognizance taken before any 
such deceased or removed justice, and shall file the same 
in the court of common pleas for the county where either 
the creditor or debtor dwells, shall be entitled to sue out 
a writ of scire faciaa thereon : and the debtor being served 
with such writ, and not appearing or shewing sufficient 
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cause why execution should not be had) the court shall 
proceed to award execution for what shall appear to be 
due with lawful costs. 

VII. Fees of the magistrate^ 

The fees to the justice of the peace who shall take re- 
cognizances pursuant to the act) shall be as followeth : 

1. For taking and attesting any such recognizance^ be ^^^ 
the number of conusors or conusees more or lesS) one 
MUing and nxficnce^ and no inttH'e. 

2. For recording such recognizance^ one ahilUngj and ^.^^ 
no more. 

3. For the wHt of execution on such recognizaAc^t one ^^ 
MUing and nxfience^ and no mere. 



Digitized by VjOOQ IC 



t 1082 ] 



Scci. 
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REFERENCE AND REFEREES, 

1* Of the manner and form of a submission to re-^ 
ferees. 

' 3. Of the validity and invalidity of submissions,- by rea' 
son of the referees* the parties, or the subject matter. 

3. The requisites necessary to constitute a good award/ 

4. At what court and at what time, referees must 
make return of their award ; and herein of the judgment 
upon such award. 

5. In what cases there may be a settlement of the 
award, previous to the return thereof. 

6. Power of referees. 

I. Of the manner and form of a submission to re-' 
ferees. 

A submission of a controversy, to the determination of 
referees, may be either by a rule of court ;; in which case 
it becomes a record of the court ; or it may be by agree-> 
ment entered into b^t^een the parties before a justice of 
the peace. This latter mode of submission is the most 
usual, and the manner and form of it are prescribed by 
Stat. 1786, c. 21. 

This statute directs, that when any persons who may 
have a dispute, of what nature soever, shall agree to have 
the dispute determined by referees, mutual iy chosen by 
the parties for the purpose, it shall be lawful for the per- 
son or persons making the demand in the action, to make 
out a particular statement thereof, under his or 'their 
handsy in writingi and to lodge the same with some one 
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justice of the peace of the county in which the person or 
persons^ making the demand, may dwell. 

And the justice, upon application of the parties for the ^^ 
purpose, shall make out an agi*eement to be annexed to 
the aforesaid demand, and to be by them or their lawful 
agents or attorneys, subscribed and acknowledge, in sub- 
stance, as prescribed by the act. (I) 

The form of the submission may be seen in the ap-seeAppo^ no.4. 
pendix. 

* And there shall be paid by the person or persons mak- st«uiTM,c2i •.«. 
ing the demand, in the action, thfo shHUngs unto the jus* 
lice of the peace, that may make out the agre^ent,«nd.. 
take the acknowledgment thereof: which suW»**$hall be 
added to the costs that may arise, in the action, for the 
determination of which, the agreement and acknowledg- 
ment were made. 

II. Of the validity and invalidity of submissions, by 
reason of the referees, the parlies, or the subject matter. 

Such and such only as are legally capable of making ^ ^^^^j^ -j. 
contracts, can be legal parties to a submission. A wife 
must, therefore, submit by her husband, and an infant 
by his guardian. 

An ex-ecutor or administrator may submit a claim 
which he has in his individual capacity, against the estate 
'of the deceased. 

By statute, when an executor or administrator shsdl „^^ ,^ „ , 

' ' - Stftt. 1789, e« 11,1.;, 

exhibit a claim in writing, against his testator or intes- 
tate, to the judge of probate, having cognizance thereof) 
for allowance, and the same shall be disputed by any per- 
son interested adversely in the allowance thereof, it shall 

(1) If no dismand be annexed to the submission, it is error. 

Bullard v. Coolidge, 3 Mass. Rep. 324. 

So if the demand annexed, be not subscribed by the party mak* 

ing it, it is error. 

Mansfield v. Doughty, 3 Mass. Rep. 399. 

See also Jones v. Hacker, 5 Mass. Hep. 264. 
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b^ Uwful for the ^S(id executor or administrator» and the 
legatees or heirs, whose interest will be affected by the 
Usue thereof* tp aubn^it the determination of such c\alnk 
to r^fereesi yrho ^lay be zputually agreed upon by the 
parties interested, 
jj^ And the court of probate, before whom such submis- 

sion is made* may receive) approve and allow the report 
qf ^uch referees, ipade in writing, pi^rsuant to the sub- 
mission, and decree accordingly. Frovidedj the submis- 
sion be made in writing, and signed by all the parties in- 
terested therein, or their agents, duly authorized there- 
unto ; and when any of the parties are minors, by his or 
their guardians, duly nominated s^nd appointed. 

Put no claim of an executor or administrator can be 
1 MaifcHep.*)©. submitted, other than such as he has in his individual ca- 
pacity. The statute does not authorize the judge of pro- 
bate to allow a reference of any demand, which an exe- 
cutor or administrator, in his refireaentative capacity, has 
against the estate of the deceased. 

When, however, a dispute arises respecting the occu- 
pation, use and improvement of real estate, in the hands 
of the executor or administrator, and the quantum he 
ought to credit in his account therefor, it shall be lawful 
for the judge of probate to $\ppoint three disinterested 
persons living near to the estate to ascertain the true 
value thereof; and the report of them, or the major part 
of them, made thereupon in writing, after hearing the 
parties, and accepted by the judge, shall be the sum the 
executor or administrator shall be charged with in his 
account, and no more. 

So likewise may the executor or administrator of aa 
insolvent estate, submit the claim of a creditor to the de- 
termination of referees; where such claim has been 
allowed by the commissioners ; but with which allowance 
such executor or administrator is dissatisfied. 

In such case, it is provided by statute, that in case the 
executor or administrator shall be dissatisfied with any 
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creditor's claim allowed bf the commissioners, and shall 
giv& notice thereof at the probate cilice, and also to the 
creditor, within twenty days after the commissioners' re- 
pwrtj SQch claim ahall, by the judge of probate be struck 
out of the commissioners' report* unless such creditor 
shall commence and prosecute, at the common law, his 
claim as aforevatd, as speedily as the same can be done ; 
or unless the creditor and the executor or administrator 
shall agree, before the judge, to submit the same to re- 
ference ; in which case, the determination of the re- 
ferees shall be final. 

Regularly, an action in the natne of a judge of probate Tbom«J! Letch 
on an administration bond, cannot be referred ; for the t^^ep.ut. 
judge of probate is a mere trustee of an administration l<>^ 
bond, for all the next of kin and creditors. 

But when a suit is brought on the bond, for the bene- 

. Ibid, 

fit of the party endorsing the writ* and who is entitled to 
have execution for his own use, and the penalty is declar* 
ed forfeited ; in such case, the indorser and defendant 
may submit to referees to report the sum for which the 
execution shall issue for the use of the indorser, who is 
a party to the submission : in which case, judgment is 
rendered for the penalty for the judge, in his official ca- 
pacity, and execution awarded according to the report. 

As to who may and who may not legally be a referee ; 
inasmuch as the parties are supposed to exercise their 
discretion in the choice of their judges, the law has not 
been very industrious in searching for incapacites. And 

' ^ * « SwJf. Sytfc L. C. 13. 

it is said, that infants and married women may be ap- 
pointed. 

It has, however, been decided, that the lustlce, who . ^ , 

' • J » Drew V, Caniidy, 

takes the acknowledgment of the parties to the submis- ' ^^^ss. ^«^p- »"• 
sion, cannot be one of the referees. 

As to what is a proper subject matter of submission : 

' * -^ lBac.Abv.13a. 

—criminal causes cannot be submitted ; because they 
ought to be punished for the public j^ood. 
VOL. rn. 12 
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1086 R£MR£NC£ AND RKFERfiSS. 

But any private damages to which a person is legallf 
' entitled, by reason of a criminal act* may be submitted. * 

Neither can matrimonial causes be submitted ; because 
marriage ought to be free^ and is of that solemn and im- 
portant nature^ that it cannot be dissolved but by sentence 
of law. 

But the damages a person has sustained by a breach 
of promise of marriage^ or any thing relating to a mar- 
riage portion, may be submitted. 

III. The requisites necessary to constitute a good 
award. 

1. To constitute a good awardy it must, in the £rst 
place, be made according to the submissions^ 

If an award be made of any other thing than what is 
contained in the submission, it is void ; for an award under 
any agreement of submission, must be upon the matters 
only contained in such agreement. 

2. A second necessary constituent of a good award, is 
that it be certain. 

Hence an award to pay so much money as certain 
lands are worth is void, for its uncertainty. 

But though the sum awarded be in itself uncertain, 
yet if it be of such a nature, that it can be reduced to cer- 
tainty, the award is deemed good in law. 

Hence, to pay the charges of such a suit, is good ; be* 
cause it is the intent of the referees, that it sliould be re- 
duced . to a certainty. And an award to pay such costs 
as are taxed by the court, has been always held good.' 

3. A fourth incident to a good award, is, that it be of 
a thing lanvful and fiotaiblc. The reason of this rule can- 
not but be obvious to every mind. 

4. Lastly ; an award must be final. For this reason, 
a conditional award is not good ; because not final to de- 
termine matters in difference. 
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IV. At what court and at what time, referees must 
make return of their award ; and herein of the judgment 
upon such award. 

The award of referees, appointed by agreement cnter- 

** ' Stat l7W,c. 21,8.?. 

cd into before a justice of the peace, must be returned 
to the then next court of common pleas, to be holden in 
and for the county in which the justice may have lived 
at the time he issued the agreement 

In Durell v. Merrill, it appeared by the record, that ^ ^^^ ^^^ 
the award was made on the 28th day of October, 1802* 
It further appeared, that this award was returned at the 
common pleas, the session whereof commenced on the 
twenty-sixth day of the same October ; and judgment was 
rendered according to the award. On a writ of error 
brought, judgment was reversed : because the return of 
the award was not at a court which commenced its ses- 
sion next after the award made, but at a court, the ses- 
sion of which had commenced before the award made ; 
for the word ^^next** relates hack to the time of th© 
award, and/orwar</ to the term of the court. 

The above decision, however, applies only to original 
awards, and not to such as a)*e made after a recommit* 
ment. Neither does it apply to awards by referees ap- 
pointed by a rule of court ; but is confined to such only 
as arc made by referees, constituted by virtue of an 
agreement before a justice. (2) 

The common I pleas, to whom the report of the re- „ 

* ^ Stat. 1786,0.21,8.'?. 

ferees may be tnade, shall have cognizance thereof, in 
the same way and manner, and the same doings shall be , 
had thereon, as though the same had been made by re- 
ferees appointed by a rule of the same court. 

If it appear, by the agreement of the parties, that the 

Sat 791,0.42. 

award of the referees shall be iinal, in such case, no ap- 
peal lies from the common pleas. And this law applies 

(2) See Whitney V. Cook, 5 Mass. Rep. loQ. 
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as well to such awards as are in pui*suance of a rule of 
court, as to those which are made by referees appointed 
according to the statute. 

V. In what cases there may be a settlement of the 
award, previous to the return thereof. 

Where the parties shall agree, that the determination 
of the referees may be made knonfn prior to its being 
made to the common pleas ; in such case, it shall be law- 
ful for the referees to make known the determination to 
the parties, without its affecting, in any degree^ the vali- 
dity thereof. 

And if the determination be so made known to the 
parties, it shall be lawful for the party who may be found 
indebted, agreeably to the determination aibresaidy to 
discharge him or themselves therefrom^ and thereby pre« 
vent any further process thereon, by paying the same 
unto the person or persons, to whom it may be so award*- 
ed) and having bis or their receipt therefor on the back 
of the determination aforesaid : in which case^ the deter- 
mination and papers accompanying the same shall be re- 
turned to the common pleas, to be recorded by the clerk 
of said court, in the same manner as though the money 
had not been paid as above mentioned. 

VI. Power of referees. 

The referees that may be appointed in pursuance of 
the statute, shall be vested with all the power and autho- 
rity that referees have been or may be vested with who 
are appointed by a rule of court And witnesses shall be 
summoned to appear before them and sworn, in the same 
manner as is or may be prescribed by law for summon- 
ing witnesses before referees appointed by a rule of 
court 
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REGISTER OF DEEDS. 

1- \Jv the time and manner of phoosing registers of 
deeds ; and herein of their qualifications. 

2. Of the return of the votes ; and the manner in which 
registers must qualify themselves for ofilice. . « 

3* Proceedings when, in any election, no one candidate 
has a majority of the votes returned. 

4. Of the power and duty of clerks of the common 
pleasy to act in the office of registers of deeds, during a 
vacancy. 

5. Mode of chooung registers in case of a vacancy. 

6. The mode of removing registers for misconduct. 

I. Of the time and manner of choosing registers of 
deeds ; and herein of their qualifications. 

By statute 1783, c. 60, s. 1, it is enacted, that there 

Manner of ehoosing 

shall be chosen to this office, in each county within this regi«tenofdeed«. 
commonwealth, by the written votes of such persons as 
are, by the constitution, qualified to vote for representa- 
tives in the several towns, at their respective annual 
town-meetings, in the month of March, one thousand 
seven hundred and eighty six, some discreet, suitable 
person, ( 1) having a freehold within the same county, of 
the annual income of ten fiounda at the least ; the votes to 
be counted and sorted in the town-meeting, by such per- 
sons as shall be chosen to count and sort the votes for 
that meeting ; the names of the persons voted for, and 

(1) No cleric of any court of common pleas, or of the supreme 
judicial court» shall, at the same time, be the register of deeds for 
any county. 
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1090 REGISTER OF DEEDS. 

the number of votes each person had, shall be recoiled 
by the town clerk, in the town book. 
Torw^nt tim* meh ^Y ^^^ ^^tnt Statute s. 5, it is further enacted, that the 
qualified voters as aforesaid, in each respective town with- 
in this commonwealih, at their annual meeting in MtrcA, 
seventeen hundred and ninety-one, and every five years 
from thence successively following, forever, at their 
several town-meetings in March^ shall be, and are em- 
powered and required, to proceed to choose a regis- 
ter of deeds for each county respectively within the com- 
monwealth, qualified as in the act directed, the manner 
and determination of the choice, initiation into office, and 
the duties and obligations he shall be under while in 
office, to be the same as is expressed in the act* 

II. Of the return of the votes; and the manner in 
which registers must qualify themselves for office. 

An attested copy of the record of the votes shall be 
transmitted, under seal, to the rtcxt court of general ses- 
Retum of the rot«. ^.^^^ ^^ ^^^ peacc, to be held within and for the county, 

on the first day of the court's sitting there, to be opened 
and compared with the like returns from the several 
towns in such county. 

And the person having the majority of the said votes, 
and accepting of the said office, after being sworn to the 
m^^b^lworn/ami faithful discharge of the trust, before the supreme judi- 
^^ cial court, or court of common pleas, court of sessions, 

or two justices of the peace within the county, quorum 
unus^ and giving bond to the clerk of the sessions of the 
peace, in the said county, with two sureties, in the sum 
o^ Jive hundred fioundsy for the faithful discharge of his 
trust, shall be and continue in the said office five years, 
and until some other person shall be chosen and qualified 
in like manner in his stead, unless sooner removed o^ 
displaced by order of the court of general sessions of the 
peace in such county, for misconduct in the discharge 
of his dutv. 
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And the person so chosen and qualified as aforesaid, 
shall reside and keep his office daily open in the shire j 

town of the county, and therein keep the books, records, conbueetobekept. 
files, and papers to the said office belonging. 

III. Proceedings when, in any election, no one candi- 
date has a majority of the votes returned. 

By statute it is enacted, that if upon comparing the i^id. t. a. 
votes that may be collected in March^ one thousand seven \ 

hundred and eighty *six, or in the month of March at any ^ 

period five years afterwards, no person shall be chosen 
by a majority of the votes returned, the court of sessions 
shall issue their warrants to the selectmen of the several 
towns, to call a meeting of their respective towns to vote 
a second time for the choice of a register, and make their 
warrants returnable at the then next court of general 
sessions of the peace to be held in the same county, and 
so toties guotiesj until some one person shall be elected by 
the majority voting.(2) 

IV. Of the power and duty of clerks of the common 
pleas, to act in the office of registers of deeds, during a 
vacancy. 

By statute it is enacted, that upon a vacancy in the . 
office of register of deeds in any county, the clerk of the 

- , . «. Clerk of the ewmmna 

court ot common pleas of such county being first sworn pk-n* to mue th<' n- 

curds iuio his cusuxl}. 

before two justices of tlie peace, quorum unus^ for the 

(2) By an additional act 1791, c. 12, it is enacted, tlt&t whenever I 

it shall so happen, that no person shall haye a majority of the votes 
legally returned for a register of deeds in any county within this 
commonwealth, in such cases the court of general sessions of tiie 
peace, arc empowered to adjourn, for the purpose of opening the 
votes returned upon a new warrant, by the said court issued, 
to some day previous to the next court of general sessions of tlie 
peace, to be by law holden in the county : and at any adjournment 
for the purpose aforesaid, the same proceedings shall be had, as are 
now authorized by law at any court of general sessions of the peace, 
b5' law established for such county. 
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ikithftil discharge of the trust, shall take into his cHstodf 
the several books wherein the deeds and conveyances of 
land are recorded, together with the deeds and other 
papers to the said office belonging. 

And the said clerk shall receive all deeds and other 
papers brought to be recorded during such vacancy, and 

Siicli clerk to receire ,.., , .. p.«t« -j 

deeds etc. hc shall uote thereon the time of their being received, 

and the record shall bear date accordingly ; for which he 
shall be allowed nxficncc^ for each deed or paper, and no 
more. 

And such clerk is also empowered, during such va- 
cancy, to make out attested copies of any such deeds and 

«d'to^iW attested Other papers to him committed as aforesaid, which copies 

copies ol" deed*, etc. 

shall be valid to all intents and purposes, as though the 
same had been made out by any register chosen, qualifi- 
ed, sworn, and obliged as aforesaid, for which copies the 
said clerk shall be allowed the same fees as is or may be 
provided for registers in similar cases. And upon the 
appointment of a register as aforesaid, he shall deliver 
up the said books, deeds, and papers, into his bands. 

V. Mode of choosing registers in case of a vacancy. 

By statute it is enacted, that upon the death, resigna- 
tion, or removal of any register of deeds, two or more 

Warrants to select- . ', - , ,. . . 

men to call town justiccs of the peace, quorum unua^ living m or near the 

lDeeting;s. 

shire town of the same county, shall issue their warrants 
directed to the selectmen of the several towns within the 
county, ordering them forthwith to convene the inhabi- 
tants of their respective towns, qualified as the constitu- 
tion provides, to vote for representatives, and proceed to 
the choice of some meet person qualified as aforesaid, to 
fill up the vacancy. 

And the said justices shall make their warrants ^re- 
turnable to themselves at a certain day, as soon as con- 
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Of the return or such 

warrants, and foHow venieutlv may be, ordering the selectmen to seal up and 

jng proceedings. ' ' ^ «^ 

transmit a transcript of the record of the number of votes, 
and person or persons voted for in their respective towns, 
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together with the warrants ; and the above said justices 
shall at the same time) give out their notifications to the 
other justices of such county of their proceedings there- 
iU) notifying tliem to meet upon the day appointed for the 
return of the said wara*ants, at son>e certain place in the 
shire town. 

And the major part of the justices of such county, who 
shall meet at the time and place assigned as aforesaidt 
shall open and compare the returns made as before di- tiiaUbli'dJi^iiWdr 
rectedy and the person having the majority of votes after 
being Sworn^ and giving bonds as aforesaid, shall be the 
register of deeds for such county, uniil the time appointed 
by the act for the election of registers of deeds through- 
out the commonwealth, unless sooner removed by the 
court of general sessions of the peace of the same coun- 
ty, for misconduct in the discharge of his duty. 

VI. The mode of removing registers for misconduct. 

By statutes when any i^egister of deeds, upon the ^^^ 

presentment of the grand jury, or information of the 
attorney-general, or the person acting for the govern- 
ment in the same office, shall, by confession, demurrer, 
verdict, or by neglecting to appear and answer, after rea- 
solvable notice^ be found guilty of misconduct or misbe- 
haviour in discharging the duties of his said office, or 
that by reason of infirmity of body or mind, he is incapa- 
ble of discharging aright, in person, the duties ihereof; 
the court of sessions shall enter up judgment thereonf 
(and from whence no appeal shall lie,) that the same re- 
gister be removed and displaced from the said office ; and 
thereuj[)on issue a writ to the sheriff of the same county, 
to take the books and papers to the said office belonging, 
and them deliver over to the clerk of the court of com- 
mon pleas, to be by him carefully kept until a register 
shall be duly cliosen and qualified^ as the law directs. 
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REMAINDER AND REVERSION* 

* 1. O' remainders, generally. 

2. Of contingent remainders. 

3. Of reversion^. 

4. Of merger. 

I. Of remainders, generally. 

An est^ite in remainder may be defined to be, ati estate 
limited to take effect and be enjoyed after another estate 
is determined. 

As if a man, seized in fee simple, granteth lands to A 
for ttyenty years, and after the determination of the said 
ierrti, then to B and his heirs forever : here A is tenant 
for years, remainder to B in fee. In the first place ah 
estate for years is created or carved out of the fee, and 
given to A, and the residue or remainder 6f it is given to 
B. But both these interests are, in fact, only one estate ; 
the present term of years, and the remainder afterwards, 
\vhen added together, being equal only to one estate in 
fee. They are indeed different fiarta^ but they constitute 
only one. iohole; they are carved out of one and the same 
inheritance : they are both created, and may both subsist 
together ; the one in possession, the other in expectancy. 

So if land be granted to A for twenty years, and after 
the determination of the said term to B for life ; and, 
after the determination of B*s estate for life, it be limited 
to C and his heiVs forever ; this makes A tenant for years, 
with remainder to B for life, remainder over to C ifh fee. 
Now here the estate of inheritance undergoes a division 



! ^ ^, agitized by V^tOOQIC 



flglf AIKDSA 4NI> REVEESIOK. 1095 

intQ Ikfef p9{i;UoQst there is firat A's estate for year^ 
carvf^id oitf 0i it i ^d iif^er that B's estate for life ; and 
then the ^h^ that remaii^s is limited to C and his heirs. 
AihI %^9e ^\po thp first es|:ate9 ai)d both the remainders, 
ipT Iffe 9f^&Uk fee* are one estate only i being nothing but 
parts ^-portions of one entire inheritance : and if there 
were f^ hundred remainders, it would still be the same 
thing ; uponr a principle grounded in mathematical truth, 
tb«t aU the parts are equal, and no more than equal, to 
the whole; And bexM:e also it is easy to collect, that no 
fetnaiader can be limited after the grant of an estate in 
fee siniple : because a fee simple is the highest and 
largest estate, that a subject is capable of enjoying ; and 
he that is tenant in foe hath in him the whole of the 
•estate : a remainder ther^efore, which is only a portion, 
w residuary part pf the lestate, cannot be reserved after 
the whole is disponed of. A particular estate, with all its 
remainders expectant thereon, is only one fee si;nple ; as 
401, is part of 100/, and 6QL ia the remainder of it : where-, 
ibre^ «fter a fee simple once vested, there can no more be 
1^ reinaioder limited thereon^ than after the whole 100/. 
I§ ^)propriated, there can be any residue subsisting. 

Thus much being premised, we shall be the better ^^^ 
enabled to comprehend the rules that are laid down by 
law to be observed in the creatioo of repiainders, and the 
r^ason^ upon which those rules are founded* 

1 . And, first, there must necessarily be some particu- 
lar estate, precedent to the estate in remainder. As, an 
estate for years to A, remainder to B for life ; or, an 
#atat|D for lifo to A, remainder to B in tail. This prece- 
dent estate i« called the fianticuiar estate, as being only a 
sQiall part, or fiartittday of the inheritance ; the residue 
or f^eiiBttAder of which is granted over to another. The 
necessity of treating this preceding particular estate, in 
order to make a good remainder, arises from this plain 
reason \ that remainder is a relative expression, and im- 
plies that soiDbe part pf the thing is previously disposed 
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of: for^ where the whole is conveyed at once^ Uiere ott* 
not possibly exist a remainder ; but the interest gruited* 
whatever it be^ will be an estate in possession. 

An estate created to commence at a distant period of 
time, without any intervening estate^ is therefore proper* 
ly no remainder : it is the whole of the gift^ and not a 
residuary part. And such, future estates can only be 
made of chattel interests, which were considered in the 
li^ht of mere contracts by the ancient laW) lo be execut- 
ed either now or hereafter, as the contracting parties 
should agree : but an estate of fireehoFd must be created to 
commence immediately. For it is an ancient rule of the 
common law, that an estate of freehold cannot be created 
to commence in futuro ; but it ought to take effect pre- 
sently, either in possession or remainder: because at 
common law no freehold in lands could pass without 
livery of seizin ; which must operate either immediately, 
•or not at all. 

It whould therefore, be contradictory, if an estate which 
is not to commence till hereafter, could be granted by 
a conveyance which imports an immediate possession. 
Therefore, though a lease to A for seven years, to com- 
mence from next Michaelmas, is good ; yet a convey ence 
to B of lands, to hold to him and his heirs forever, from 
the end of three years next ensuing, is void. So that 
when it is intended to grant an estate of freehold, where- 
of the enjoyment shall be deferred till a future time, it is 
necessary to create a previous particular estate, which 
may subsist till that period of time is completed; and for 
the grantor to deliver immediate possession of the land 
to the tenant of this particular estate, which is construed 
to be giving possession to him in remainder, since his 
estate and that of the particular tenant are one and the 
same estate in law. 

As, where one leaseis to A for three years, with re- 
mainder to B in fee, and makes livery of 'seiziii to A; 
here by the livery the freehold is imm^iately created, 
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and vested in Bi during the continuance of A-s term of 
years; The whole estate passes at once from the grantor 
to the grantees, and the remainder man is seized in his 
remainder at the same time that the termor is possessed 
of his term. The enjoyment of it must indeed be de- 
ferred till hereafter ; but it is to all intents and purposes 
an estate commencing in firaesentiy ihough to be occupied 
and enjoyed in future. 

As no remainder can be created, without such a pre- j,^^ ,^ ^^ 
cedent particular estate, therefore the particular estate 
is said to sufifiort the remainder. But a lease at will is 
not held to be such a particular estate, as will support a 
remainder over. :For an estate at will is of a nature so 
slender and precarious, that it is not looked upon as a 
portion of the inheritance; and a portion must first be 
taken out of it, in order to constitute a remainder. Be- 
sides, if it be a freehold remainder, livery of seizin must 
be given at the time of its creation ; and the entry of the 
grantor, to do this, determines the estate at will at the 
very instant in which it is made : or, if the remainder 
be a chattel interest, though p^i^haps the deed of crea- 
tion might operate as a future contract^ if the tenant for 
years be a party to it, yet it is void by way of remainder: 
for it is a separate independent contract, distinct from 
the precedent estate at will ; and every remainder must 
be part of one and the same estate, out of which the pre- 
ceding particular estate is taken. And hence it is gene- 
rally true, that if the particular estate is void in its crea- 
tion, or by any means is defeated afterwards, the remain- 
der supported thereby shall be defeated also : as where 
the particular estate is an estate for the life of a person 
not in esBe ; or an estate for life upon condition, on breach 
of which condition the grantior enters and avoids the 
estate ; in either of these cases the remainder over is void. 

A second rule to be observed is this ; that the remain- 

Ibid. 167. 

der must commence, or pass out of the grantor, at the 
time of the creation of the particular estate. 
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A9 where there U^ eatate to A for U<e, with venidii* 
der to B in fee : here B't remainder in fee {>a98e» from 
the grantor at the same time the seisin is delivered to K 
of his life estate in possession. And it is this which in- 
duces the necessity at common law of livery of seiaun 
bein^ made on the particular estate^ whenever pi freehold 
remainder i^ created. 

A third rule respecting remainders is this ; that th# 
remainder must vest in the grantee during the f:enti- 
nuance of the particular estate^ or eo in^tund that it de- 
termines. 

Asi if A be tenant for life^ remainder to 3 in tail; 
here B's remainder is vested in him, at the preatikm pf 
the particular estate to A for life : or, if A and' B he 
tenants for their joint livesi remainder to the survivor in 
fee ; herei though during their joint lives* the remeitMMsr 
b vested in neither, yet on the death of either of iheiii> 
the remainder vests instantly in the survivor i wherefQie 
bQth these are good remAinders. 

But if an estate be limited to A for life, remainder to 
the eldest son of B in teil, and A dies before B hath any 
son ; here the remainder will be void, for it did not vest 
in any one during the continuance, tier at the determisa* 
tion, of the particular estate : tod, even supposing that 
B should afterwards have a son^ he shall not Cake by this 
remainder ; for as it did net vest at of before the end of 
the particular estate, it never can vest at all, but is gone 
forever. And this depends upon the principle befi^ne 
laid down* that the precedent particular estate, and the 
remainder, are one estate in law ;• they must, therefore, 
subsist and be in ease atone and the san^e instant of time, 
either during the continuance of the first estate, or at the 
very instant when that determines, so that no other estaie 
can possibly come between them. For there can be no 
intervening estate between the particular estate, and the 
remainder supported thereby. The thing supported must 
fall to the ground, if once its support be severed from it. 
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II. Of contingent remainders. 

Remainders are cither vr»rrd or tontingtnt. Vested re- 

S Bl. Com. IM. 

mainders (or remainders executed^ whereby a present in-* 
terest passes to the party, though to be enjoyed ihjnturo) 
are where the estate is invariably fixed, to remain to a 
determinate person, after the particular esute is spent. 

As if A be tenant for twenty years, remainder to B in 
fee ; here fi's is -a vested remainder, which nothmg can 
defeat, or set aside. 

Contingent or executory remaindei^ (whereby no pre- 
ftefit interest passes) are where the estate in remainder 
is limited to take effect, either to a dubious and uncer- 
tain fier^ony or upon a dubious and uncertain rbent ; s6 
that the particular estate may chance to be determined, 
and the remaifider never take effect. 

First, they may be limited to a dubious and uncertain 
fierwn. As if A be tenant for life, with remainder to B's 
eldest son (then unborn) in tail ; this is a contingent re- 
mainder, for it is uncertain whether B will have a sbi^ or 
no : but the instant that a son is born, the remainder is 
tio longer contingent, but vested. Though, if A had died 
before the contitigency happened, that is, before B's soti 
ii^iks bom, the remainder would have been absolutely 
gohe ; for the particular estate was determined before 
the remainder could vest. Nay, by the strict rule of law, 
if A were tenant for life, remainder to his eldest son ii^ 
tail, and A died without issue born, but leaving his wife 
hig with child, and after his death a posthumous son was 
born, this son could not take the land by Virtue of the 
remainder; for the particular estate determined before 
there wa& any person in eaity in whom the remainder 
could Vest. But to remedy this hardship, it is enacted, 
by statute 10 and 11, W. III. c. 16, that posthumous 
children shall be capable of taking in remainder, in the 
satne manner as if they had been born in their father's 
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. life-time : that is, tlie remainder is allowed to vest in 
them, while yet in their mother's womb. 
ihU. 189, 170. T^"* species of contingent remainders, to a person not 

in being, must, however, be limited to some one, that 
may by common possibility, be in ease at or before the 
particular estate determines. As if an estate be made 
to A for life, remainder to the heirs of B ; now, if A dies 
before B, the remainder is at an end, for during B's life 
he has no heir, nemo est hacres viventis : but if B dies first, 
the remainder then immediacely vests in his heir, whq 
will be entitled to the land on the death of A. This is 
a good contingent remainder, for the possibility of B's 
dying before A is /lotentia ^irojiintjuay and therefore allow- 
ed in law. 

But a remainder to the right heirs of B (if there be no 
such person as B in esse) is void. For here there must 
two contingencies happen ; first, that such a person as 
B shall be born ; and, secondly, that he shall also die dur- 
ing the continuance of the particular estate ; which make 
it a most improbable possibility. 

A remainder to a man's eldest son, who hath none, is 
good ; for by common possibility he may have one ; but 
if it be limited in particular to his son John or Richard, 
it is bad, if he have no son of that name ; for it is too re- 
mote a possibility that he should not only have a son, but 
a son of a particular name. A limitation of a remainder 
to a bastard before it is born, is not good : for though the 
law allows the possibility of having ba»tards, it presumes 
it to be a very remote and improbable contingency. 
Thus may a remainder be contingent, on account of the 
uncertainty of ihe fierson who is to take it. 

A remainder may also be contingenti where the i)er- 
son to whoni it is limited, is fixed and certain, but the 
event upon which it is to take effect, is vague and un- 
certain. 

As, where land is given to A for life, and in case B 
survives him, then with remainder to B in fee : here B 
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k^ certain perison, but the remainder to him is a contin- 
gent remainder, depending upon a dubious event, the 
uncertainty of his surviving A< During the joint Uvea 
of A and B it is contingent ; and if B dies first, it never 
can vest in his heirs, but is forever gone ; but if A dies 
first, the remainder to B becomes vested. 

Contingent remainders of either kind, if they amount . ^^^ 
to a freehold, cannot be limited on an estate for yearS| 
or ariy other particular estate, less than a freehold. Thus^ 
if land be granted to A for ten years, with remainder in 
fee to the right heirs of B, this remainder is void : but if 
grunted to A for life, with a like remainder, it is good. 
For, unless the freehold passes out of the grantor at the 
time when the remainder is created, such freehold re- 
mainder's void : it cannot passoiit of him, without vest- 
ing somewhere; and in case of a contingent remainder, 
it muBt vest in the particular tenant, else it can vest no 
where : unless, therefore, the estate of such particular 
tetiant be of a freehold nature, the freehold cannot vest 
in him, and consequently the remainder is void. 

Contingent remainders may be drfeated^ by destroying 
or determining the particular estate upon which they de- 
pend, before the contingency.happens, whereby they be- 
come vested. 

Therefore, when there is tenant for life, with divers 

Ibid, 

remainders in contingency, he may, not only by his death, 
but by alienation, surrender or other methods, destroy 
and determine his own life estate, before any of those re- 
mainders vest; the consequence of which is, that he 
utterly defeats them all. 

As if there be tenant for life, with remainder to his * 

Ibid. 171, 172. 

eldest son unborn in tail, and the tenant for life, before 
any son is born, surrenders his life, estate, he, by that 
means, defeats the remainder in tail to his son : for his 
son not being in esse^ when the particular estate deter- 
mined, the remainder could not then vest ; and as it could 
not vest then, by the rules before laid down, it never can 
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Teat at all. In theae caaeai therefore, it ia neceaaary ta 
have truateea appointed to preaenre the contingent re- 
Biaindera; in whom there ia seated an estate in remainder 
for the life of the tenant for life, to commence when hia 
eatate determinea. If, therefore, hia eaute for life deter- 
mined otherwise than by hia death, the esute of the trua- 
teea> for the residue of hia natural life, will then take ef- 
fect, and become a particular estate in possession, suffici- 
ent to support the renudndera dependti^g in contingency. 

III. Of reveraioas. 

An estate in revtrnon is the residue of an estate left 
in the grantor, to commence in posaession after the de« 
termination of aome particular estate granted out by him. 

Aa, if there be a gift in tail, the reversion of the fee iS) 
without any special reveraion, veated in the donor by act 
of law X and ao also the reversion, after an estate for life, 
years, or at will, continues in the leaaor. For the fee 
simple of all landa must abide somewhere ; and if he 
who was before possessed of the whole, carves out of 
it any smaller estate, and grants it away, whatever is 
net so granted remains in him. A reversion ia never, 
therefore, created by deed, or writing, but arises from 
construction of law ; a remainder can never be limited, 
unless by either deed or devise. But both are equally 
transferable, when actually vested, being both estates 
in firaesentiy though taking effect infuturo. 

The usual incident to a reversion is rent. The rent 
may be granted away, reserving the reversion ; and the 
reversion may be granted away, reserving the rent ; by 
• fifiecial words t but by a general grant of the reversion, the 
rent will pass with it as incident thereunto ; though by 
the grant of the rent generally, the reversion will not 
pass. The incident passes by the grant of the principal, 
but not e converao : for the maxim of law is, ** aceeaa&rium 
nenducUj scd aequitur auum firincifiale,'* 
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XV. Of merger. 

Whenever a greater estate and a less coincide and j^^ ^^^ 
meet in one and the same person, without any interme- 
diate estate, the less is immediately annihilated ; or, in 
the law phrase, is said to be tnerged, that is, sunk or 
drowned in the greater. Thus, if there be tenant for 
years, and the reversion in fee simple descends to or is 
purchased by hinii the term of years is merged in the 
inheritance, and shall never exist any more. But they 
must come to one and the same person, in one and the 
aame right s else» if the freehold be in his own right, and 
he has a term in right of another (€n autcr droit J there 
is no merger. 

Therefore* if tenant for years dies, and makes him ^^^ 
who hath the reversion in fee his executor, whereby the 
term of years vests also in himi the term shall not mei^e ; 
for he hath the fee in his own right, and the term of 
years in the right of the testator, and subject to his debts 
and legacies. # 

So also, if he who hatk the reversion in fee) mimes 

Ibid. 

the tenant for years, there is no merger ; for he hath the 
inheritance in his own right, the lease in the right of his 
wife. 
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Replevin is a process, grounded on a supposed un* 

lawful taking of the personal n^perty of another, by 

wbich the officer is directed to re-deliver the property to 

^ the plMntiff, on security given by him, to prosecute his 

action, and comply with the judgment of court there- 
upon. 

1. In what cases replevin will He ; and the proceed- 
ings by which it is made. 
* 2. Of replevin, in reference to the person. 

3. The pleadings in replevin. 

4. Proceedings in replevin, before a justice of the- 
peace. • 

j^ 5. Of the judgment, damage, and costs, where reple- 

vin is brought, originally, before a justice of the peace. 

6. Of the judgment, damages, and costs, where reple- 
vin is brought, originally, at the common pleas. 

7. Of the writ of restitution, and the writ of withernam> 

5. Replevin bonds. 

^ I. In what cases replevin will lie ; and the proceed- 

i ings by which it is made. 

When any person shall have his cattle distrained or 
impounded, in order to obtain satisfaction for damages 
they may have committed^ or to obtain a forfeiture, sup- 
posed to have been incurred, for their going at largei 
out of the enclosure of the owner, in violation of law ; 
in order to have the legality of such distraint or impound- 
ing determined ; he may prosecute a writ of replevin, for 
the liberation of the cattle, thus impounded. In such 
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case, the action must be brought before a justice of the 
peace. 

The form of the writ is prescribed by statute, and may 

See Appendix, No. ».«' 

be seen m the appendix. 

So also when any eoods or chattels, shall be taken, dis- 
tramed or attached) which shall be claimed by a third per- 
son ; and the person, thus claiming the same, shall think 
proper to replevy them ; in case such goods and chattels 
are of the value of more than, /bur fiottnd8j he may take out 
and prosecute his writ of replevin, from the clerk's office 
of the court of common pleas, in the county where the 
goods and chattels are thus taken, distrained or attach- 
ed. The form of this writ is, likewise, prescribed by 
st*»iuie. (1) 

Replevin will not lie for one, whose goods and chattels ,^.^ 
an' attached as his own property, on mesne process, war- 
rant of distress, or on execution. (2) 

(1) '^Ke-rv, if the damagfes must not now exceed twenty dollars in- 
stead of thirteen dollars and thirty-three cents, in order to give jupis- 
diviion of the case to the common pleas : for by a late statute, th« 
juiibJirtlon of justices of the peace is extended to all civil actions 
where the debt or damage does not exceed tvsenty dollars. 

A writ of replevin must be indorsed. 

Gould V. Barnard, 3 Mass. Rep. 199. 

If \h(t defendant pleads the want of an indor&er in abatement of 
the 'V It, without any suggestion entitling him to the possession of 
the .^oodp, and the writ is abated, he shall have judgment for his • 
COS' s, but not for a return. Ibid. 

(2) Chattels, m the custody of the law, cannot be replevied at the 
common law ; but by the statute of 1789, c. 26, replevin lies against 
an officer for chattels attached or seized in execution by him, pro- 

. vided the debtor is not the plaintiff in replevin. 

Ilsley and al. v. Stubbs, 5 Mass. Rep. 281. 
"Where the messenger of the commissioners of a bankrupt had 
delivered goods of the bankrupt to a stranger, taking his obligation 
to keep them safely, and to redeliver them on demand, it was held 
that the bailee cduld not maintain replevin against one who liad 
taken them ; property, either general or special, being required to 
be shewn in replevin, though ^□9«<*««/on is sufficient to maintain 
trover. 'Waterman v. Robinson, 5 Mass. Rep. 503. 
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1105 REPLEVIir. 

In generalf repleTiti will not lie withoat a propeny in 
the goods taken) either absolute or Mfieciali and therefore, 
animals /cr0e nature j unless reclaimedy cannot be reple- 
vied. 

Before the officer serves a writ of replevint he must 
take a bond from the plaintiffy in a sam amounting^ to 
double the value of the property to be replevied^ with 
conditioni that the plaintiff prosecute his action to fi^ 
judgment ; and pay such damages and costs^ as the de* 
ieodant shall recover against him ; and alsot that he re- 
turn and restore the property replevied) in case such 
shall be the final judgment.(3) 

When the defendant in replevin cannot be foundi an 
authentic copy of the writ, attested by the officer, being 
left at his house* or place of usual abode» seven days, if 
before a justice, and fourteen, if before the common 
pleas, prior to the time of trial, shall be sufficient to 
oblige the defendant to answer to the suit 



lM.t.5. 



S Esp. Di|:. 48. 



2 Ei|>. Digr. 48. 
2 Mai. T« R 509. 



II. Of replevin, in reference to the person. 

If the goods of several persons are taken> they cannot 
join in replevin ; but each must have a several action. 
For if the caption be unjust, each' has received a separate 
injury, for which he ought singly to complain ; but if 
they joined, each would be complaining of the injury 
done to the other, which would be absurd. 

Joint*tenants however may, or rather musty join in this 
action ; for they are jointly interested in the property. 

So also, must tenants in common join in this action ; 
and if from the declaration, it appear that the plaintiff is 

(3) If goods are attached upon an original writ, and replevied 
out of the hands of the sheriff by the coroner ; the creditor^ in the 
original suit, cannot maintain an action against 4the coroner for 
taking insufficient pledges, upon the. replevin, or for other tnis- 
feazances in the service of it : such action lies for the sheriff only, 
who had a special property in the goods ; tlie general property be- 
ing in abeyanoiT' Ladd v. North. 2 Mass. Kep. 514. 
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but part owner of the property repleviedy the court will} 
ex'offidoy abate the writ. 
If the cattle Qi^feme^oic be takedj and she afterwards 

S B*p. Dig. 48» 

intermarries ; the huaband^ alone, may have replevin; fop Buii. n. p. 5J. 

by the marriage, all the personal property of the wife 

becomes absolutely his. But if the wife joins in replevin, 

after a verdict, judgment will not be arrested ; for the 

court will presume them to be jointly interested ; the 

avowry admitting the property to be in the manner it is 

laid. 

Executors may maintain replevin for the Roods of the 
testator, though taken in his life-time ; for as the testa- ^ ^ <i* 
tor's property is transferred to the executor, the right 
must be also transferred, of recovering possession of it. 

If A takes my goods, by command of B, I may have ^ ^ j^ ^ 
replevin against l^th ; for, it being a trespass, both are 
principals. 

III. The pleadings in replevin. • 

1 . The declaration. 

The declaration should be certain in setting out the 
number, and kind of cattle or goods distrained. For other* suie 71. 
wise, the sheriff would not know how to make deliverance, 
if it should be necessary. Though this fault might be . 
cured by the avowry, both parties agreeing on the num- 
ber and nature of the things taken. 

Where cattle impounded damage feasanty are replevied, 

^ - 2Eip.Dig.«v 

fin which case the suit must originate before a justice of 
th^ peace) it is not sufficient for the plaintiff to state in his 
deciaration^the taking in such a vill, or place, generally, 
for a venue, but he must particularly set it out, as ^' a certain 
place cailedy is^cJ* For by alleging the vill, generally, per- 
haps defendant might have a right of freehold there him- 
self, but by mentioning the particular place, in the count, ^ 
it shews defendant, to what to make title. But this should ^"- Eii«.896. * 
be taken advantage of by sfiecial demurrer. For if defen- 
dant does not demur, but pleads non cefiit^ the count shall 
stand ; for if there wa9 no taking, the place is immaterial. 
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^ But where the defendant so pleads now ci/ttV, the pladn^ 

1 stn. 507. ^ff jiiust prove the takings <ir tht fiiace mentioned in the 

declaration. For as the defendant^ on this issuer does not 
insist upon a returny but denies the taking, the place is 
material to ascertain the fact as laid. 

The plaintiff may declare for several takings, and at 
Buu.N.i*.54. several placeS} part at one time or place, and part at 

another: and if the plaintiff alleges two places, and the 
defendant answers only to one ; that is*, if the plea begins 
aB an answer to the whole, which in fact is but an answer 
to a part ; it is a discontinuance, and tl.e plaintiff must 
not demur, but take his judgment for that^ by nihil dicit ; 
for if he demurs, or pleads over, the whole action is dis- 
continued. 

2. Pleas in abatement. 

These are either such as, of themaelves^ induce a re« 
turn ; or such as require a conuaancty or claim. 

As iirstj if defendant pleads, " that the goods are the 
2Uv.92.^ firofiertf of hiTHsel/y or of a stranger;** this plea neither 

denies, confesses, nor avoids, the caption, but shews that 
plaintiff, not having any property in the goods, has no right 
to have them delivered to him ; that therefore the writ 
should be quashed, and he, (defendant) have a return of 
the goods. 

Therefore, in pleading such matter, defendant need- 

2 ICsp. Dig. 10. ' r o 

Saik.94. make no claim or suggestion, to entitle him to a return ; 

because he had possession of the goods, before the re- 
plevin, of which he was deprived by plaintiff, who had no 
right. 

As to the second case ; if defendant pleads, <^ that the 

.2 Esp. Digw 10. 

co.Litt.i45. goods were the property of the plantiff, and another fier- 

son" as this plea goes only to the form of the wri^, (the 
plaintiff alone not having the property,) defendant must 
add a conusance or claim, to entitle him to a return.(4) 

(4) A part owner of a chattel cannot maintain replevin for his 
undivided paxt; and if it appear from the plaintiffs own shewing, 
that he is but part owner, the court will abate the writ, ex officio. 

3 Mass. Rep. 509. 
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So if the plaintiff declares of a taking in one fih^ej and 
defendant pleads, that he took. the goods at another; in ^^'w?*' 
this case, he must make conusance, or avow, for a re- 
turn ; for auch plea does not disaffirm property in the 
plaintiff ; and defendant must shew a right, either of pos- 
session or property, to have a return. 

And in such case, the plaintiff ought not to traverse aEg^Di-^Q. 
the matter of the conusance ; if he does, and demurrer 
be joined on it, it is a discontinuance, and defendant shall 
have judginent on it. He should only reply to the place 
traversed, for to reply to the conusance, would be to plead 
double. 

3. The general issue ; dr non cepit* 

This plea confines the issue to the taking ; for it allows jy^,,!. 
the property to be in the plaintiff. And therefore that 
being admitted by the plea, no evidence shall be admit- 
ted to disprove it. 

If defendant pleads non cefiit^ it confines the taking to 

Ibid. I'Si 

the filace mentioned in the declaration ; so that defendant 
may prove the taking to be at a place, different from that 
laid in the declaration^ and it shall be good. 

This is, provided the defendant never had the cattle in 
the place, mentioned in the declaration, at all; for if »«»"• n. i». 54. 
plaintiff can prove, that defendant had them in the place 
laid, he will have a verdict ; though if the fact is, that 
defendant took the cattle at another place, and only had 
them in the place, mentioned in the declaration, in the 
way to the pound; he ought to shew that matter, specially. t 

4. The statute of limitation. 1^ 
By statute it is enacted, that actions of replevin must 

. ,^ r . ... Stat. 178ff,C.«?,». J. 

be brought withm six years, next after the cause of such 
actions, and not after. This statute therefore is a good 
plea in bar. 

5. Justification. 

A plea in justification admits the caption, but denies 
the injustice of it. ^ 

VOL. III. 15 
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As is the plt% claiming property either in defending 
himself) or in a stranger ; which it-was shewn, imght be 
pleaded in abatement : but it may also be pleaded in baiv 
as it destroys all right of action in the plaintiff i for if the 
property be in defendant himself it is clear ; and if it be 
in a stranger^ defendant is entitled to hol^ the goods 
against all persons but the stranger himselfi and there- 
fore has a right to a return. 

Therefore, where defendant pleaded that, at the time 
of the taking, the property was in Lord JVbrrA, not in the 
plaintiff, he was held to be entitled to a return. 

A distinction is to be observed between an avowry^ and 
a justification. An avowry always goes for a return, and 
Iherefote shews a subsisting right at the time <tf the 
avowry ; but a plea in justification does not always go for 
a return. As for example, where the original taking' wa» 
lawful, but the detention is not so at the time qf the fdta. 
fiieaded* 

Matter in justification must be specially pleaded, and 
cannot be given in evidence, under the general issuer 
even by agreement of parties. 

6* The avowry, cognizance, and replication. 

An avowry is an acknowledgment by the defendant^ bf 
4he taking of the beasts, or goods ; and sets forth the 
tause of taking them, for the purpose of having a fetuin. 

If the defendant was not acting in his own right, but 
as bailiff to another, he is not said to ovov, but to make 
cognizance. 

If defendant makes conusance, as bailiff to J S, plaintiff 
may traverse the fact, that he was bailiff; for though J S 
may have a title^ yet a stranger, who had no authorittr 
from him, could have no title, and would be liable ; so 
ihat both parts of defendant's plea must be true ; and 
therefore an answer to any part is sufficient. 
. ^ By statute it is enacted, that any person, injured in his 

tillage, mowing, or other lands under improvement, th&t 
are enclosed with a legal and sufficient fence> whether 



1 Mw. t R. IW. 



2 Enp. Vdg. 13. 



Ibid. 46. 
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•ttch improved tends be b « comtnon or gonenil fieUs or 
in a close by itself^ by swino) sheep) horses, or neat eat- 
lief may have and maintain an action of guare clumum 
/regit against the owner of the cattle, for his damages ; or 
he may Impound the creatures, doing the damage, or 
some of them, at hia election, with, or without the aid of 
ft field driver. 

' If therefore the defendant avows the taking of the cat- 
tle, damagt featant^ the plaintiff, in his replication, may 
avoid the avowry, hjf setting forth, tb^t ike defendant** 
fence wae ineufficient. 

It it also provided by statute 1788, c. 65, that when an 

Sec. ^^ 

action of trespass shall be. brought against tbe owner of 
any creatures mentioned in said act, for damages by them 
done, upon his enclosed lands under improvement ; or 
when such creatures, taken damage feasant, and im- 
pounded, shall be replevied ; it shall be in the power of 
the justice, or court, before whom tbe causp shall be de« 
terroined, to render judgment in favour of the person 
demanding damages, for the injury sustained, upon sa- 
tisfactory evidence being produced, that such creatures 
were either clandestinely turned in, or broke into the 
close, in a part, where the fence was good and sufficient, 
according to law ; other parts of the fence, round the 
same close being deficient notwithstanding. 

An exactly similar provision is made by statute 1785, 
c. SSf 8. 1 1, entitled <' ^n ac4^ concerning general and rom- 
tnon fielde* • 

If therefore the plaintiff replies, that defendant's fence 
was insufficient, the ' defendant may rejoin, either Ist. 
that the creaturee were clandeHinely turned in; or 2d, 
that they brokt into the clo^Cj in u part where the fence 
nvaa sufficient, 

IV. Proceedings in replevin, before ^a justice of the 
peace. 

It is enacted, that when it shall appear, fix>ro the pka ^, ^ ,^^^ ,^ , 

S'St. 178?} Ct *''j t'^i- 

or avowry of the defendant in rc^)levin, that the sum dc- 
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nanded in danages, for the taking and detaining, ex* 
ceeds eighty shUUngSj or that the property of the beast 
taken, is the question between the parties (in case the 
value of the beasts exceed eighty MlHngs^) or that the 
right to soil and freehold is coming in question, in every 
such case the justice shall not proceed to try the issue. 

It it however here noticeable, that in the case of ihi- 
pounding cattle, damage feawnt^ the plea of avowry cannot 
offer an issue, to bring the title of the land in question^ 
against the plaintiff": it must only state the cause of the 
taking, and impounding. The plaintiff; in his refi&cation^ 
may tender an issue, as to the close, where the cattle are 
said to hajve been taken ; and the justice can proceed no 
further. 

When the issue is of such a nature as to exceed the 
jurisdiction of the justice, he must order the defendant 
in replevin to recognize, in a reasonable sum, with sufii* 
cient surety or sureties, to the adverse parly, to enter the 
eaid action at the next court of common pleas, or the su- 
preme judicial court, to be held in the same county, as 
the plaintiff" in replevin shall elect ; and to prosecute the 
same to effect. 

If the defendant neglect thus to recognize, the justice 
shall render judgment against him, in the same manner 
as if he refused to answer to the suit. And, in case the 
defendant shall, after recognizing, fail of entering or pro- 
secuting the action, the plaintiff* may enter and prosecute 
the action, or have his remedy on the recognizance, at 
his election. 

V. Of the judgment, damages, and costs, where re- 
plevin is brought, originally, before a justice of the peace.- 
« In replevin brought, originally, before a justice of the 
peace, when it shall appear, from the plea of the defen- 
dant, that the cattle were taken and impounded, damage 
feasant, or for the recovery of a penalty, incurred for their 
being found going at large, out of the inclosure of the 
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owner, in violation of law ; and, upon the issue, it shall 
be determined, that the cause of taking and detaining 
was lawful, and justifiable ; judgment shall, instead of a 
return of the cattle, be rendered for the defendant in re- 
plevin, to recover such reasonable damages, as, upon a 
consideration of the circumstances of the case, the jus- 
tice (or a jury, in' case it comes before one,) sl^all assess, 
together with costs of taking and impounding, and costs 
of defence. 

But if, upon the trial of the issue, it shall appear, ^^^ 
that the cattle were taken or detained, without sufficient 
tind justifiable cause, the plaintiff in replevin shall re- 
cover such reasonable damages, for the taking and de- 
taining, as the justice, (or a jury, in case it comes before 
one,) shall assess, together with his costs. 

But when> from the matter of the plea of the defen- j^^.^ ^ 

dant in replevin, damages with propriety cannot be as- 
sessed, or that a restoration of the property replevied) is 
the best recompense the party can have ; and, upon the 
issue, it shall be found, that the cattle were taken and « 
detained lawfully, and for justifiable cause ; the judgment 
shall be rendered, that the cattle be returned and restor- 
ed to the defendant, irrepleviable, and for costs ; and he 
be entitled to writ of return and restitution accordingly. 

VI. Of the judgment, damages, and costs, where ror 
plevin is brought, originally, at the common pleas. 

Where replevin is brought, originally, at the common ii,|j.,,4, 
pleas, in case the plaintiff shall neglect to enter and pro- 
secute his suit, the defendant may, upon complaint, have 
judgment for a return and restoration of the goods and 
chattels replevied, and the damages for the taking, to the 
amount of si^ per cent* on the bond, with reasonable 
costs, and a writ of return and restitution thereupon, ac- 
cordingly. 

And if, upon a trial of the issue, judgment shall be ren- 
dered for a return and restitution, the interest of six per 
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cent, upon the pent} sum of the bond, shall be teken at e 
rule for estimating the damages^ in case thejr were taken 
by execution* (S) 

In the case of Pike v. Huckinsy which was repleriny 
the goods had been attached on mente firoeew^ hj the de** 
fendanty who was an officer ; and the plantifT was non- 
suited. The question in this cascy therefbrey related' 
merely to the quantum of damages. For the defendant) 
it was said, that he ought to recover six per cent, on the 
penal sum of the bond. For the plaintiff, it was insisted, 
that in cases of taking on meane proceaa^ the damages were 
to be ascertained by an inquiry into the particular cir* 
cumstances of each case. But the court held, that the 
rule, under the statute, was uniform for estimating the 
damages ; that they were in alt catea to be six per cent 
on the penal sum of the bond ; and that the damage to 
the real owner of the goods was precisely the same in 
cases of attacbmenti as in those of taking, on,«xeeu/toff .(6) 

When the cause of taking shall have been upon exe- 
cution, the goods and chattels returned, shall be respon* 
sible for the space of twenty days after the return ; and 
if on mesne process, until thirty days shall have exr. 
pired, after final judgment thereon ; in case judgment 
shall not then have been given ; but if final judgment on 
the mesne process shall have been given, before the re- 
turn, then for the space of twenty days only, after the 

(5) The statute of replevins, 11^, c. 26» has prescribed aix p^r 
cpnt. on the replevin bond as the measure of the defendant's da- 
mages, when the plaintiff shaU fail to prosecute his suit ; and 
when g^ods taken in execution are unlawfully replevied : in all 
other cases, his damages are left to be assessed according to the 
magnitude of the injury. Bruce r. Learned, 4 Mass. Rep. 614. 

(6) In replevin, a verdict being found for the defendant, and 
damages assessed, if tlie plaintiff revie.ws the action, and obtains a 
reduction of the defendant's damages s the defendant shall not- 
withstanding recover his costs. 

Bruce v. Learned, 4 Mass. Rep. 614. 



Stat. 1789, c so, f. 4. 
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i^tuTB s to the end) Che creditor, at whose tfuit they were 
originally taken, may have a complete remedy i and the 
benefit of his attachment. 

The mooe/a recovered by way of damages, by any ^^^ 
officer, who has taken or atuched, at the suit of a credi- 
tOTt shaU be Gonsidered and taken as recovered ta the 
use of the creditor ; and when receivedi be paid over to 
him accordingly. 

VII. Of the writ of restitution, and the writ of wither- 
nam. 

The form of the writ of return and restitution, to be 

Ibid. t. 0- 

issued from a justice of the peace, is prescribed by 

statute, and may be seen in the appendix. This ^rit ^^ p«,d.No a 

recites the judgment, and then commands the officer, 

forthwith to return the beasts to the owner ; that is» to 

the defendant in replevin. 

When the sheriff or other officer^ unto whom the writ ^y,^ >, 
of return and restitution shall be directed, shall not be 
able to find, the beasts or other property, in his precinct, 
which shall, by the same precept, be ilirected to be rt* 
turned and restored irrepleviable, and the same shall ap- 
pear in writing, by the return of the officer thereon, the 
court from whence the same issued, may, upon motion, 
f^rant a withernam against the plaintiff in replevin, to 
compel a complete and specific performance of the judg* 
menl. 

The form of the Ivrit of withernam^ to be issued from 

llwL 

« justice of the peace, is also prescribed by statute, and 
may be seen in the appendix. This writ Ttcixt% the judg- 

' *^*^ -^ ^ See Append. No. ?s 

ment^ and also the wric qfreturn^ together with the doings 
<fthe officer thereons after which, it commands the officer 
CO take the beasts of the plaintiff in replevin, of like kind 
and value, (if any he hath) in withernam^ and in default 
thereof, any other of his goods and chattels^ to the full 
value, in withernam^ and them deliver to the defendant in 
replevin, to be by him kept, used, and improved, until the 
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plaintiff shall restore him the beasts he took from bmi> 
by vir^e of the writ of replevin. 

The statute has also provided, that when the writ of 
return and restoration, or writ of withernam, shall issue 
from any other court of law, or for any other property 
than beasts, the court from whence the same shall issue, 
shall so vary the form, as to them shall appear expedient 
to carry the same into ftiU force and effect, as the nature 
and circumstances of the case shall require. 

VIII. Replevin bonds. 

setty V BbwUin ^ ' ^^ ** "° ^^^ ^^^ ^^ *** actiou of debt upon a replevin 

bond, that the plaintiff recovered hidgment for a return 
of his goods, and for his damages and costs ; and that the 
defendant delivered part of the goods, and tendered the 
remainder^ i%hich were not received ; and as to the da- 
mages and costs, cognotcit actionem, 

3. Neither is it a good plea in such action, that the de- 
fendant has always been ready to return the goods, and 
pay the damages and costs ; hut the plaintiff never de- 
manded them, nor delivered his writ of retomo habendo 
to an officer, to be executed. , 

Lindstyv. Blood, ^' '^® *" action of debt on a replevin bond, the condi- 

s Mais. Bi^p. 518. ^j^j^ of which was, that the plaintiff in replevin should 
prosecute his writ to final judgment, pay such damages 
and costs as should be adjudged against him, and return 
the cattle ; and the defendant pleaded '' that there had 
been no Jinal judgment j that he should return the cattle^ or 
that he should fiay damages or costs/* the plea, was ad- 
judged bad. 

naBgv.irief ^' ^^ ^^** ^**®' which was debt on replevin bond, 

3 Mass. Rep. 303. agaiust the surety, the defendant pleaded " that the goods 
refilevied were the firofier goods of the plaintiff in re- 
fileviny and were attached and held as such by the de- 
fendant in replevin^ who was a deputy sheriffs upon mesne 
process against the plaintiff in replevin;'* the plea was 
adjudged bad. 
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5. Where goods attached by the sheriff on four writs 

^ ^ Morse r.Hodadon, 

were replevied from his possession by as many writs ^f J"j5jli*,iiep,sx4. 
replevin, sued by the same party, on each of which a 
bond was given to the sheriff, and he put them all in 
suit, he had costs in each action. 

6. If the officer to whom a writ of replevin is directed 

*^ Ibid. 

and delivered, take from the plamtiff a bond not con- 
formed to the requisition of the statute, which is volun- 
tarily executed by the plaintiff, he shall not avoid it, on 
that account. 
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4 Bac. Abr. 306. 
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HtMU 1788| C. 65, s. 6. 



1. I^Vhat is a rescue^ 

2. Of rescuing creatures from the custody of a field- 
driver^ or other person, driving them to pound. 

3. Of rescue from the pound; or pound-breach.(l) 

I. What is a rescue. 

Rescue is the unlawful taking away and setting at li- 
berty, any beast in the custody of a person lawfully driv- 
ing the same to pound ; or in unlawfully taking away 
such beast after the same is impounded ; in which latter 
case it is usually called pound-breach. But the more 
general notion of rescue is the forcibly freeing another 
from an arrest, or some legal commitment. 

If a man distrain cattle, and as he is driving them to 
the pound, they go into the owner's house, and he rufuse 
to deliver them, this a rescue in law- 

II. Of rescuing creatures from the custody of a field- 
driver, or other person, driving them to pound. 

By statute it is enacted, that if any person shall rescue 
any creatures taken up, (as authorized by the statute,) 
out of the hands or care of the Jield-driver^{^) or from 

(1) For further information relative to Rescue, see title Escape, 
p. 493. 498. 

(2) The penalty given by statute 1788, c. 65, s. 6, does not ex- 
tend to the rescue of neat cattle from Kfeid-driver, which are taken 
Mpfor going at large, contrary to law. But it is confined to the 
rescue of horses, svoine, or sbeep, if taken up^r going at larger or if 
-neat cattle, to such neat cattle as are taken damage feasant. For 
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tht hands of any other person being about to drive or 
convey them to pound, whereby tlie party injured may 
be in danger of kwing such his remedy, and the law 
evaded ; the* person thus offending, shall for such rescue, 
forfeit and pay the sum of forty ahilUnga^ to be recover- 
ed by action of debt, one half part to him or them that 
will sue for the same, and the other half part to and for 
the use of the county within which the offence is com- 
mitted ;(3) and be further liable to pay the party injured, 

the statute of 1788, c. 65, does not prohibit neat cattle from gwi^ 
at largCf and the power to impound such, by a town vote, was 
given by statute 1799, c. 6t. Besides, penal statutes must be icon- 
Btrued strictly, and ought not to be extended by implication, beyond 
the import of the words. ' 

See Berry ▼. Ripley, 1 Mass« Rep. 16f . 
(3) In Melody v. Reab, 4 Mass Rep. 471, (which was a writ of 
error, brought to reverse a judgment rendered in a ^i tarn action, 
grounded on sUt. 1788, c. 65, s. 6.) Parsons, C. J. in delivering the 
opinion of the court said, that ** in an action. of rescue of cattle 
distrained, the defendant may, at common law, defend himself by 
shewing that the distress was without legal cause ; because, in that 
case, the plaintiff* has the cattle unlawfully in his custody at the 
time of the rescue. For the same reasojj, if the distrainer should 
waive his writ of rescue, and sue an action of the case to recover 
his damages, the defendant may shew the distress to be unlawful; 
for the plaintiff* would have suffered no injt^ry by the rescue. 

*• If the statute of 1788, c. SS, had created a forfeiture for a res- 
cue, and had given an action of debt to recover it, without maHng 
mny fttrtber proviiiottf the defendant might, without doubt, have 
pleaded in bar of the action, * that the dietreet nvat unlavifuL* For 
if the plea had been true, he might legally retake his cattle from 
the custody of a trespasser. 

** But by the sixth section of that statute, a forfeiture t^ forty 
Bbillinge is created lor a rescue, to be recovered in an action of 
debt qui tanu A forfeiture of/«e poundt is also created for a pound* 
breach to be recovered in the same manner. And in the case of res- 
cue the party injured may recover his damages by action of the 
«ase ? and in case of pound-breach he may recover double damages, 
by the same form of action. But it is provided that, in this last 
action, ks well as ii> an action to recover damages for a resoue^ the 
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the full damages he might be entitled to recover by im- 
pounding such creatures in an action of the case : in 
which action the defendant shall not glre in evidence 
any matter to prove the taking illegal. 

III. Of rescue from the pound ; or pound-breach. 

The same statute has further enacted} that if any per- 
son shall make any pound -breach,* or by a)iy indirect way 
or manner whatever, convey or deliver any of the crea- 
tures (mentioned in the act) impounded, from the pound 
or places where they may be re strained, (4) the person 
thus' offending, shall forfeit and pay the sum of five 
fioundMy to be recovered by action of debt, one half to him 
that will sue for the same, and the other half for the use 
of the county within which the offence may be commit- 
ted ; or by presentment of the grand jury, in which case, 
the whole penalty shall inure to the use of the county. 

defendant shall not be allowed to give in evidence the illegality of 
the distrest, to prevent the plaiDliiTfroin recovering his full damages. 
This provision the plaintiff in error would, by an equitable corutruc- 
tion of the statute, extend to the popular action of debt gut tarn to 
recover the forfeiture incurred by a rescue. 

" I'his, it is our opinion, cannot be done. Penal statutes must 
be construed strictly, according to the intention of the legislature, 
as discovered by the import of the words ; and, when not remedial, 
are not to be extended by equitable principles. Further :— Statutes 
are not to be construed as taking away a common law right, unless 
the intention Ss manifest. Without this provision of the statute, 
the defendant niay plead in this action, that the distreu v>a9 union- 
fuls and this defence, neither the express words, nor any reasona- 
ble construction of them has taken away. 

** This provision, when applied to an action of pound-breach, is 
in affirmance of the common law ; and probably in a popular action 
to recover the forfeiture created by this statute, for a poundbreach, 
the same rule would be applied at law without the aid of the 
statute. But by the express words of the sUtute, this defence is 
prohibited only in actions of the case to recover damages, either 
for a rescue or a pound-breach. 

(4) The statute does not prohibit neat cattle going at large^ or 
make tliem liable to be impounded, for that cause. 
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And the court before whom the cohyictioTi sh^U be, 
may at the time of declaring the sentence, further order, 
in default of payment of the said sum otjivc pounds^ with fault of payment of 

the penaltf and 

costs of prosecution, within fourteen days after sentence, <^**' 
the person convicted to be publicly whipped not exceed- 
ing twenty stripes, or be confined to hard labour for a 
term not exceeding six months. 

And the person offending as aforesaid, shall be liable 
to pay the party injured, double the damages he may be • 

... ... 1. • Doable damages ta 

entitled to recover, by the impounding such creatures, the injured party. 
in an action of the case. 

And the party injured by a pound-breach, when it is 
effected by an apprentice or minor, may prosecute for 

, . , , , , Parent! and mailen 

his damages, the parent or master, under whose care liable fw minon and 

apprentkei. 

such apprentice or minor may then be, or the apprentice 
or minor, at his election. 

In which action, as well as for damages occasioned by 
the ^rescue of cattle about to be impounded, the defen- 
dant shall not be permitted to give in evidence the in- cd to give^n?vkl^•'e 

_,. ««in /.n It i\ . *■'*** iniufflciency of 

sumciency of the fence, (if any such there be,} or that t)ier«n<c% or legality 

' , ' ' ^ ofthedUtrm. 

the creatures, when taken, were under such circum- 
stances as to render the impounding illegal, to prevent 
the party from recovering his full dmages.(5) 

(5) See note (4.) 
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1 . Or review by rights where the party has had only 
one verdict against him. 

2. Of review by fietitionj grounded on the equity of the 
party's case. 

3. Of review in real actions, after the death of one or 
both of the original parties. 

4 Of review in fiersonal actions, afker the death of one 
or both of the original parties. 

5. Proceedings when either of the parties die, pending 
a writ of review. 

6. Of the trial, pleadings, evidence, reversal of judg* 
ment, and damages in writs of review. 

7. Of the reversal of judgment and costs, where there 
were several original defendants, against whom ^'oriir da* 
mages were recovered, and one« only, brings review. 

8. Of the reversal of judgment and costs, where there 
were more than one original defendant, against whom 
several damages were recovered, and one, only, brings 
review. 

9. Proceedings by which original defendants, being 
plaintiffs in review, may obtain stay of execution. 

10. How writs of review may be served. 

I. Of review by rt'ghtj where the party has had only 
one verdict against him. 

By statute, either party aggrieved at the judgment of 
the supreme judicial court, where only one verdict hath 
been given against him in tli6 action, may, at any time 
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withiD two years» review the same cause and have one 
trial more. 

Any infant} feme covert^ or person tkon compos mentis, 
imprisoned, in captivity, or out of the United States of 
America, may review their actions at any time within two 
years, exclusive of the time such impediment exists. 

II. Of review Ay petition^ grounded on the equity of 
the party's case. 

We have two acts on this subject* The first is, stat. 
1788, c. 11, entitled "vfn act emfionoering tAe justices qf 
She MUfireme judicial court to grant writs qf review in cer^ 
tain cats** The second is, stat. 1791, c 17, and is an 
act in addition to the first. I shall now proceed to notice 
both these acts particularly, beginning with the first. 

I. The Stat. 1788. c. U. s»um8..n. 

The preamble recites, that ^' the justices of the su* 
preme judicial court are, by law, empowered in certain 
cases to set aside verdicts and grant new trials ; but are **'**""^ 
fiot empowered by law, to set aside judgments, when 
rendered on such verdicts. And as the said justices have 
BO power to set aside such judgments, many inconve- 
niences have happened and may thereafter happen, un- 
less some remedy be provided." 

The statute then proceeds to make the following pro^ 
visions : 

1. That wherever there hath been, or thereafter mav 

' Ibid. 1. 1. 

be, any legal cause for the said justices, before judgment, 

to'^ei^^ide any verdict, but nevertheless judgment hath g^ant rev?wj[^^j^ 

plicutioii. 

been, or thereauC^^ nuiy be rendered on such verdict, the 
party aggrieved by such jc<Jgnient, (and not otherwise 
entitled to a review of the cause,) Tri^J peliiion the jus- 
tices of the aforesaid court, at any of their tenjs* ^^^ * 
review of such cause. And the said justices, on due nJ' voticc to uw advene 
tice to the adverse party, and full consideration of such p^*** " 
petition, are empowered, (if they see fit,) to grant a rc-o„^hj,t«HHiih.n* 
view of the said cause, on such terms and conditions, •jS;;ttT."*'^ 
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as to them may seem just and reasonable between the 
parties. 

2. Whenever by reason of any accident) mistake^ or 
any unforeseen cause, judgment hath beeuy or thereafter 

\i"w^ul!!y uTgrant^. may be rendered, on discontiiiuance, non suit, nil dicity 
non sum informaiusy report of referees, or default ; or suits 
have been, or thereafter may be discontinued without 
judgment, to the hindrance or subversion of justice, the 
said justices, on petition as aforesaid, are further em- 
powered to grant a review of the action in manner as 
aforesaid. 

3. And whereas similar cases do happen, in -the courts 
of common pleas, and before justices of the peace, there- 

Where the cauie of . «. ' «. • - i 

review iiappeiism the fore wherever, by reason of any of the causes mentioned 

( oiuiiioii pli-as, or be- 

'r^cc.^"'""" "*^ '*'* *" ^^^® *^*^ enacting clause, any judgment in the said 
court of common pleas, or before any justice of the peace, 
hath been, or may thereafter be rendered in manner as in 
the same clause is mentioned, or any appeal hath been, or 
thereafter may be lost or prevented to the hindrance or 
ofihecaietohe *"^^®"*®" of justice as aforesaid; and the party ag- 
grieved shall produce in and file with the clerk of the 
supreme judicial court, a copy of record of the cause 
duly attested, and shall petition the justices of the same 
court, for a review of the cause in manner as aforesaid ; 
the said justices may grant a review of the said cause, in 
manner aforesaid, to be heard and determined in the said 
supreme judicial court. 
Provided alHvaysy xhdX no petition for review shall be 

ureseK''" "*'"''* sustained after one year and six months from tb» thne 
of rendering judgment in the action :(1) ^"^ ^^Y ^"^ ^^~ 

Bat one review to be «* « ,\ -^ 

granted of u»e same vicw shall ever be granted by virtue of the act. 

cause. ^ o - rf 

4. Whenever a revifew is granted by virtue of the act, 
a writ of review shall be sued out and prosecuted to final 

How prosecuted. jmJgTT^ient and execution, in the same manner as is pro- 
vided in other actions of review. 

* (1) See the additional act, 1791, c. 17, s. 2. 
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5; The justices aforesaid to whom anf petition shall ^j ,,5, 
be preferred in manner aforesaid, are further empower- 

, , In Mrhateaietexeeu- 

ed to stay execution in the cause, on such conditions as tionniaybe fuy«d& 
are before mentioned. And whenever the same justices 
shall adjudge that th6 petitioner shall take nothing by his ^^^ 
petition, they are also empowered to award the respon* 
dent his reasonable costs, and execution may be sued out 
accordingly^ 

Thus much as to the act of 1788, ell. We will now 
consider the additional act. . 

2. The Stat. 179 1, c. 1 7. stat. mi, c 17, .. x. 
1. The first section provides for the entry of an appeal „ « . . 

' • ■ HDtry oTappMlf and 

or complaint, at the supreme judicial court, where such ^p*«ints,iiypeti. 
entry was omitted at the proper term, by reason of any 
accident, mistake, or unforeseen cause. But this part of 
the act has been already folly noticed under a former 
titlc.(2) 

2 The second section vests the justices of the supreme g^ ^ 
judicial court, with discretionary power to grant reviews 

Additional power i>f 

in civil actions, whenever tfacy shall judge it to be rea- theMipremejudicw 

* * ^^ coun, m regara to n* 

sonable, without being limited to particular cases :(3) ^^^* 
Providedy that application be niade within three years ^j,,i„^,,gtt;„pp^, 
after the rendition of the judgment complained of. "^^ "*"' ^ '^^^' 

3. By the third section, every court of common pleas, g^ ^ 
within the commonwealth is vested with the same powers, 

, n . , « , . Power jfrantcd to the 

respecting appeals made from judgments rendered by eommon pieas, ivia- 

* " ■^* J « rf live to rev»ew««.Jincl 

justices of the peace, and complsdnts for not entering the ^^ wi7)WuS***'* 
same, and also respecting all actions and suits before jus- 
tices of the peace, wherein the defendant has been de- 
fkulted, for want of actual notice of the stiit, or by some 

(2) See title Appeal, p. 85. 

(3) A writ of review does no^^lie upon a judgment of the court 
of common pleas rendered upon the report of referees, appointed 
pursuant to tlie statute of 1786, c. 21, where there was no writ : for 
when a review is grantable the cause must he triable on a review. 
It must therefore be commenced by writ. 

Dickenson v. Davis, 4 Mass. Rep. 520. 

vol* HI. 17 
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other accident or rnktakei wUh which the justie^ of the 
supreme jiidici»l court are by the act vesudy respecting 
appeals fi^m judgmentB rendered by courts of commoB 
pleas, and complaints for not entering the samey and res- 
pecting the granting reviews in the. certain other actions 
or suits before roentioned» wherein the defendant has 
been defa.uUed or lost his law. 

Having thus noticed the two sitUites in detail ; we will 
now attend to the decisions of our supreme judicial court. 

The court will require affidavits of the facts stated in a 
petition for review, before making a rule to shew cause. 

In Judd V. Baghsmnn, the petitioner stated only that 
he intended to have made a defence in the fonher action) 
and tliat he was defaulted by accidents b^ the. petition 
tlid not contain any ^nial that he ^wed the amount of 
^he judgment recovered. The court perceiving that ikm 
declaration in the original action was very defective, iin4 
the demand of auch a nature, that the defendant wcnild 
not, probably) have voluntarily suQ^red judgnnsfit to g^ 
by default, said, thatthougb the affi^ls^yit wds very im- 
perfect, the review ought to be granted upon t^nps ; and 
it was accordingly granted :x-<the respondent to have leave 
to amend his declaration, and the costs of the review to 
be subject to the discretion of the court, according to the 
merits, as they should afterwards appeal*. 

In a petitH>n Cor review, the petitioner is confined to 
the facts which form the ground of his application, and 
which are alleged in the petition itselE 

So the affidavit of a petitioner for a review is not re- 
ceived, except as to facts exclusively known to himself, 
or to obtain an order of notice. 

So a petition foe a review abates by the death of the 
petitioner, pending the petition ; and his executor cannot 
be admitted to prosecute it* 

. Where, upon e petition for review, the court percnre, 
on inspection of the papers, that the judgment com|4idn- 
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ffA of, would b9 reyefsed upon enor^ tliejr will not g^vsoit 
a review. 

III. Of review in real actboa) after the death of oiie or, 
both of the original parties. 

Bf statute, when in any real action^ the demandant g^^i^g, ^^^^^ , 
shall recover judgment for his seizin and possession of 

-' ° *^ Where the deman- 

the demanded tenements, and shall die within the term dantdies. ' 
allowed by law to the diefendant, to review the same judg*' 
ment ; it shall be lawful for him, within the said termr to 
mie out and prosecute his writ of review for the reversal 
thereof, against the person in the actual possession of 
such tenements, ov against him who hath rfghit to hold- 
tlie same under the demandant, (in' ca^e the said jtidg* 
ment shall not be reversed,) or both of them, at his elec- 
tion. 

And when, in any such real action as aforesaid, judg* 
ment shall be rendei^d for the defendant for his costs, 

« • ,..,.. ^ ,, , , , . . , Where the defanlant 

and he die withm the term allowed by law, to the de^ dies. 
■umdanty to review the same judgment ; it shall be law- 
M for him, witlun the same term, to sue out and pvose-' 
cute his writ of review, for th& reversal thereof, against ^ 

the person in the actual possession of the demanded tene- 
ments, or against him who hath right to hold the same, 
under the original defendant, (in case the said judgment 
sbKll not be reversed,) or both of them, *at his election. 
And when both the demandant and defendant^ or either 

Ibid. 

of thein, shall die after judgment rendered in. the original 

suit, it shall be lawful for the heirs at law, of the party ^ntTnd'de&Xt^ 

agaiast whom judgment shall have been rendered io auch ^terjudg^mentTn the 

, , original sait. 

suit, or for any other person having a nght under such 
party, to the seisin and possession of the demanded tene-« 
menU» (in case the last judgment shall not be reversed 
within the term allowed by law,) to sue out and prose- 
cute their writ of review, for the reversal thereof, in 
manner and form as aforesaid, or against the party who 
recovered in tlie original suit, if Uvlng. 
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^^ And in the several cases mentioned in this enacdng' 
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clause, the same proceedings and judgment shall be had^ 
mutatis mutandU^ as would hare been had between the 
original demandant and defendanti if they had been in 
full life, and the writ of review had been pending be- 
tween thehi.(4) 

IV. Of review in personal actions, after the death of 
one or both of the original parties. 

The same statute has further enacted, that when judg- 
ment shall be recovered in any personal action, and one 
or both of the original parties shall die within the term 
allowed by law, to review the same judgment, (no writ 
of review being pending between them,) it shall be law- 
ful, either for the surviving party, or for the executors 
or administrators of the deceased party or parties, (whete 
both of them shall die as aforesaid,) within the same terro^ 
to sue out and prosecute a writ of review, for the rever- 
sal of the same judgment. 

And the sante proceedings and judgment shall be had 
therein, mutatis mutandis^ as would have been had be- 
twe^i the original parties. 

V. Proceedings where either of the parties die» pend- 
ing a writ of review. 

The same statute has further enacted, that if, penAng 
a writ of review^ between the original parties, whether 
in a real or personal action, either of them shall die, bis 
death shall, at the request of the attorney for either party, 
be entered upon the records of the court, and the cause 
shall thereupon be continued, to the end the heirs at law 
of such deceased party, or other person interested in the 
tenements in question, as aforesaid, or his executors or 

(4) The provisions under this and the two following heads^ ap- 
ply exclusively to cases, where the party may review by rights and 
not where he petitiont. For a petition abates on the death of the 
petitioner. Woodward v. Skolfield, 4 Mass. Aep. 375^ 
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administratorsy (as the .ca«e: may be,) may come into 
court, and take upon them the prosecution or defence of 
the same suit, to final judgment. 

And if, after a reasonable, time^ according to the dis* 
cretion of the court, granted for this purpose, neither of 
them shall appear as aforesaid, or, appearing, shall after- 
wards become non-suit, or be defaulted ; then the same 
proceedings and judgment shall be had therein, mutati* 
mutandiay as would have been bad between the original 
parties. 

VI. Of the trial, pleadings, evidence, reversal of judg- 
ment, and damages in writs of review. 

In review, there shall be no farther pleadings, but the 

Stat. 1780, c66«s«l. 

action shall be tried upon the review, by the issue ap- 
pearing upon the record to have been originally joined 
by the parties ; nor shall execution on the judgment re- 
viewed be stayed by such review, unless a bond shall be 
given, as provided by the statute. 

So, when either party shall bring an action of review, 
and enter the same, the whole cause shall be tried in the 
same manner as if no judgment had been given the]:eon ; 
and the former judgment may be reversed in whole or 
in part, or greater damages, or less, or no damages, may 
be given, as the merits of the cause, upon law, and the 
evidence shall appear to require, in the same manner, as 
if both parUes had brought their several writs of review* 

VII. Of the reversal of judgment and costs, where 
there were several original defendants, against whom 
joint damages were recovered, and one, only, brings re- 
view. 

When there are more than one original defendant! 

^ Ibld.8.3. 

against whom joint damages are recovered, and one or 
more, but not all of them, shall review the cause ; he or 
they shall purchase the writ therefor, in the name of all 
the original defendants. 
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j^ And if my of the origuMd itofendtite shall iiot appear, 

their iioo«appearatice ahall be entered upoo the coun's 
record. 

And he or they who shall appear in support of the re- 
TieW) may proeecute the same to final jodgment. 

And if ho or they who shall prosecute the same, eball 
obtain a reversal of the former judgment} iff whole, he of 
they shall be entitled to costs, and a restoration of the 
damages by him or them respectively paid in satisfaction 
of the former judgment. 

And if he or they, who shall prosecute as aforesaid, 
shall obtain a reversal of the former judgment, in part 
only, he or they shall be entitled to costs, and a restora- 
tion of so much of the damages, by him or them respec- 
tively paid in satisfaction of the former judgment, as the 
former judgment may have exceeded the judgment upon 
the review as aforesaid.(5) 

VIII. Of the reversal of judgment and costs* where 
there were n&ore than one original defetidaiitt against 
. whom •cveral 4«tnages were recovered} and one* oAlyi 
brings review* 

When several damages are given against several de^ 
fendants, either of them may review in the same manner 
as if there was no other original defendant in the cause. 

And if he shall obtain a reversal of the former judg* 
ment, in whole, as to him, he shall be entitled to a res* 
toration of all damages and costs by him paid. 

And if he shall obtain a reversal of the former judg- 
ment, in part only, he shall be entitled. to costs, and a res- 
toration of so much of the damages by him paid, in satis- 
faction of the former judgment, as the former judgment 
may have exceeded the judgment upon the review as 
aforesald.(6) 

(5) See title Costs, p.342. • (6) See title Costs, p. 342. 
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IX. Proceedings by which original defendants, being 
plaintiffs in review, may obtain stay of execution. 

This topic, having already been fully noticed under a 
former title, I shall omit again noticing it, in this places 
further than referring the reader to the page where it is 
contaiaed.(7) 

X. How writs of review may be served. 

. Such writs niAlr be served, by the officer's reedbg the 

WTtt or orlgieal summons to the defendant, or by leavwg 

a true copy thereof, at l^is or htr house or place of last 

and usual abode, attested by sucfti o^Kcerf Amrteen days 

befbte the day of the eottrt'e aictisg, wh^ete the same 

pi^iSess j^hali be returnaUe. 

, Bwt when any partf against wfaom any review is eem<* 

menced, shall not be.ah iniiabkaM of this commeil weakh) *^' '*'^' 

the writ may be served upon such person as appeared 

for Mm in Ite ftraier tiiai, or upon tte egent oif Ihe sakl 

parif^ iits attorney) or trusfeet which sfaail be darned a 

swBoieeH service. And in such case, the ctmrt may at 

thfif discretiOBf caoisniie the canse for one or more 

terms, in order for the party to have personid notice, if 

Ibey abail think that justice requires it. 

$0, in all reai aditotts, wliere the defe^daht er de&n" lud. s. r. 
daats isi leview, live out of the bommonweaith, so that 
the writ of review cannot be oerved upon him or tliemi 
the service of euch writ upon the ter« tenant, or person in 
pestoesioA, shall be deemed a good and soiBcieiit service, 
and the defendant or defendants shall be heid to answer 
thereupon accordingly. 

(7) Sec title Exscutiohs, p. 516, '517. 
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mOTS, ROUTS, AND UNLAWFUL 
ASSEMBLIES. 

1. JLv unlavfjul aatetnbiy is vhen three or more as- 
semble themselves together to do an unlawful act, as to 
pull down inclosures, and the like, and part without do- 
ing it, or making any motion towards it. 

2. A rout is, where three or more meet to do an un- 
lawful act upon a common quarrel, as forcibly breaking^ 
down fences upon a right claimed of common, or of way ; 
and make some advances towards it. 

3. A riot is, where three or more actually do an un- 
lawful act of violence, either with or without a common 
cause of quarrel : as if they beat a man, or do any other 
imlawful act with force and violence ; or even do a law- 
ful act, as removing a nuisance, in a violent and tumul- 
tuous manner. 

When the number of persons assembled do not amount 
to twelve, the punishment is fine and imprisonment only. 

But what deserves the most consideration under the 
present title, is the riotous assembling of twelve personsf 
or more, and not dispersing upon proclamations as to 
which, we have a statute, which will now be noticed 
under the following heads : 

1. The proclamation to rioters. 

2. The power of civil officers in regard to suppressing 
riots. 

3. Penalty for refusing aid to such officers. 

4. Punishment for unlawfully continuing together one 
hour after proclamation ; or for opposing the proclama- 
tion. 
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5. Punithinttit ibr demolishiiigy or tegiimiiig to demo- 
lish any building. 

6. Power of the court to abate the punishments pro* 
vided by the act. 

7. At what times the act must be read. 

8. Within what time offences against the act must be 
prosecuted. ^ 



i. The proclamation to rioters. 

If any persons to the number of twelve or moroj being 
armed with clubs, or other weapons ; or if any number 
of persons, consisting of thirty or more, shall be unlaw- 
fully, routously, riotously, or tumultously assembled ; 
ilttiy jusiicie 6f the p^eace, sheriff, or deputy-sheriff of the 
-tbtintty, ot conntabl^ i>f the toUh), shaH , itaong the rioters, 
or as near to them as he can safely come, command 
ulence while proclamation is making, and shall openly 
make proclamation, as directed by the act. 

The form of this proclamation may be seen in the ap- 
pendix. 



8tftt.l78tt,e.3S,t.l. 
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II. The power of civil officers in regard to suppress- 
ing riots. 

If such persons assembled as aforesaid, shall not dis- sfRt.i7S6,e.3s,i.|. 
perse themselves within one hour after proclamation 
made or attempted to be made, it shall b^ lawful for 
every such officer to command sufficient aid, and he shall 
seize such persons^ who shall be had before a justice of 
the peace. And the justice, sheriff, or deputy -sheriff, 
is further empowered to require the aid of a sufficient 
number of persons in arms, if any of the persons assem- 
bled shall appear armed. And if any such person or 
persons shall be killed or wounded, by reason of his or 
her resisting the persons endeavouring to disperse or 
seize them, the said justice, sheriff, deputy^sheriff, con- 
stable, and their assistant, shall be Indemnified and held 
guiltless. 

VOL. III. 18 
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III. Penalty for refuaiDg aid to sucb officers. 
If any person, being commanded by such justicef 

sheriff, deputy-sheriffi or constable, shall refuse or ne- 
glect to afford the asdstance required, and shall be con- 
victed thereof, upon the oath of either of the said officers 
so commanding, or other legal evidence} he shall forfeit 
and pay a sum not less than forty ahilUnga^ nor exceed- 
ing ten flouruUj to be recovered by indictment or present- 
ment, before the supreme judicial court or any court of 
sessions, according to the aggravation of the offence ; to 
be paid into the public treasury, for the use of the com- 
monwealth. 

IV. Punishment for unlawfully continuing together 
one hour after proclmnation ; or fot opposing the pro- 
clamation. 
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All persons who, for the space of one hour after pro- 
clamation made, or attempted to be made, as aforesaid, 
shall unlawfully, routously, riotously, and tumultuously 
continue together, or shall wilfully let or hinder any such 
officer, who shall be known, or shall openly declare 
himself to be such, from making the proclamation, shall 
forfeit all their lands, tenements, goods and chattels to 
the commonwealth, or such part thereof as shall be ad- 
judged by the justices, before whom such offence shall 
be tried, to be applied towards the support of the govern- 
ment of the commonwealth ; and shall be whipped thirty- 
nine stripes on the naked back, at the public whipping 
post, and suffer imprisonment for a terra not exceeding 
twelve months, nor less than six months ; and once every 
three months, during the said imprisonment, receive the 
same number of stripes on the naked back at the public 
V hipping post as aforesaid. 

V. Punishment for demolishing, or beginning to de- 
molish any building. 

If any such person or persons, so riotously assembled, 
shall demolish or pull down, or begin to demolish or pull 
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dowDf any dwelling house^ or other house^ or parcel 
thereof; any house built for public uses ; any barn, mill, 
hiah-house^ store-house, shop or ship ; he or they shall 
suffer the same pains and penalties as are mentioned 
under the head immediately preceding. 

VI. Power of the court to abate the punishments pro- 
vided by the act 

Where there shall appear any circumstances to miti- j^^ 
gate or alleviate any of the offences against the act, in 
the judgment of the court, before which the offence shall 
be tried, it shall be lawful for the justices of such court 
to abate the whole of the punishment of whipping, or 
ftuch part thereof as they shall judge proper. 

Vn. At what ]times the act must be read. 

The act shall be read at the opening of every court of 
sessions, by the clerk thereof, and at the anniversary 
meeting of each town within the commonwealth, by the 
town-clerk thereof, in March or April, annually. 

VIII. Within what time offences against the act must 
be prosecuted. 

No person shall be prosecuted for any offence contrary 

. Ibi4* 

to the act, unless such prosecution be commenced with/- 
in twelve months after the offence committed* 
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TITLE CXXXII. 

ROBBERY. 

BrOBBEET is a felotiioos taking of money or goodS) to 
any Tahiey from the person of anolliery or in Ills presence, 
against his will) by violencet or putting him in fear. 

1 . Of the valne of the property taken. 

3. What is a taking from the person. 

3. What violence or fear is necessary. 

4. The punishment. 

I. Of the value of the property taken. 

It is immaterial of what value the thing taken is: a 
penny as well as a pound, forcibly extorted, makes a rob* 
bery. 

II. What is a taking from the person. 

It is sufficient if the property be taken in the presence 
of the owner. It need not be taken immediately from 
his person, so that there be violence to his person, or 
putting him in fear. 

As where one, having first assaulted another, takes 
away his horse standing by him ; or, having put him in 
fear, drives his cattle out of his pasture in his presence, 
or takes up his purse, which the other in his fright had 
thrown into a bush, or his hat which had fallen from his 
head. 

III. What violence or fear is necessary. 

This previous violence, or putting in fear, is the cri- 
terion that distinguishes robbery from other larcenies. 
For if one privately steals sixpence from the person of 
another, and afterwards keeps it by putting him in fear, 
this is no robbery, for the fear was subsequent. 
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It is not necessary, though it is usual, to lay, in the in- 
dictment, that the robbery was con^mitted by putting in 
fkar: it is sufficient, if laid tQ be done by violence. 

And when it is laid to be done by putting in fear, this j^^ 
doea not im{dy any great degree of terror or affright Vk ^^ cmuus. 
the party robbed : it isi enough that so much force, or 
threatening, by word or gesture, be used, as might create 
an apinrebeiv^mi of danger, or iodDce a man to part vrith 
)U3 property vitbout or ag^nat his consenjt. 

Thus if a person, with a «vQrd drawn, begs alms« and ^^^ 
I give it to him through mistrust and approhen^ioii of 
violence, this is a felonious robbery. 

So if, under a pretence of sale, a man forcibly extorts ^^ 
BMney from another, this subterfuge shall not avail him. 

But no sudden taking of a thing unawares from the ^^ ^^^ ^ ^,, 

3 JSJaSt^ \f Lm 701. 

person, aa by snatching any thing from the hand or head* 
is sufficient to constitute a robbery, unless sQm& injury 
be done to the person, or there be some previous strug^ 
gle for the possession of the property ; or unless, the 
party from whom t^e property is taken^ be deterred from 
resistance, by fear. 

IV. The punishment. 

By statute, any person who shall, by force and vio- »» , , 
lence, or by otksr assault and putting in fear, feloniously 
steal, rob, and take from the person of another, any money 
or gooda, bank noie, HU of exchange^ or other negotia- 
ble hill, note, or ord^r ; due or in force, or any other pro- 
perty which may he the subject of larceny, shall be ad- 
judged guilty of the crime of robbery. And every such 
offender, and any person present, aiding and abetting 
in the commission of such felony, or accessory thereto 
before the fact, by counselling, hiring, or procuring the 
same to be done, who, in the supreme judicial court, 
shall be du)y convicted of either of the felonies and of- 
fences aforesaid, shall be punished by solitary imprison- 
ment for a term not exceeding two years^ and by confine- 
ment afterwards, to hard labour for life. 
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TITLE CXXXIII. 

SALES BY EXECUTORS, ADMINISTRATORS, 
AND GUARDIANS. 

X HIS subject, having been partially considered under 
former titles(l), the object in again noticing it in this 
place, is merely to supply previous omissions. 

1. The power of executors and adminbtrators to exe- 
cute deeds to purchasers, under a license to aell real 
estate ; and herein of the notification of such sale. 

3. Power and duty of executors, administrators, and 
guardians, when empowered to sell the whole estate, 
where a partial sale would be injurious to the remainder ; 
and herein of the notice of such sale, and the bonds to 
be given by such executor, administrator, or guardian. 

S. Of the certificate of the judge of probate, which 
must accompany a petition for the sale of real estate, by 
executors, administrators, and guardians. 

4. Duty of the court to order notice to parties in- 
terested, before granting license of sale. 

5. Mode of perpetuating evidence that notice wi^s given 
respecting the sale of real estate, by executors, adminis* 
trators, and guardians. 

6. Power of courts to grant licenses to executors and 
administrators to convey real estate, according to the con- 
tract of the deceased, in his life time. 

I. The power of executors and administrators to exe- 
cute deeds to purchasers, under a lic6nse to sell real 
estate ; and herein of the notification of such sale. 

Every executor or administrator being so licensed and 
sitt. i78J,c 32> 1. 1. authorized, may, by virtue of such authority» make, sign, 

(1) See title Executors akd AoMiNisTRAToas, p. 554.— See 
also, title Gvarpians, p. 651, 652. 



Digitized by CjOOQiC""" 



ADMINISTRATORS, AND GUARDIANS. 1139 

and execute, in due form of law, deeds and conveyances 
for such houses, lands or tenements as they shall so sell, 
which instruments shall make as good a title to the pur- 
chaser, his heirs and assigns, forever, a3 the testator or in- 
testate, being of full age, of sane mind and memory, in his 
or her lifetime, might or could for a valuable considera- 
tion: Provided always j that the executor or administrator, 
before sale be made as aforesaid, give thirty days public 
notice, by posting up notifications of such sale, in the town 
or plantation where the lands lie, as well as where the de- 
ceased person last dwelt, and in the two next adjoining 
towns, as also in the shire town of the county ; and who- 
soever Will give most, shall have the preference in such 
sale rand in case it be an insolvent estate, the whole pro- 
diice of such sale shall be divided in due proportion to 
and among the creditors. 

II. Power and duty of executors, administrators, and 
guardians, when empowered to sell the whole estate, 
where a partial sale would be injurious to the remainder; 
and herein of the notice of such sale, and the bonds to be 
given by such executor, administrator, or guardian. 

Executors, administrators, and guardians, when thus 
empowered, may execute a deed of conveyence to the ^^'^' '* ^ 
purchaser ; which deed, when duly acknowledged and re- 
corded in the registry of deeds for the county where the 
real estate lies, shall make a complete and legal title in 
fee to the purchaser or purchasers thereof; provided the 
said executors, admini3trators, or guardians, give thirty 
days public notice of such intended . sale in manner and 
form herein before prescribed ; and provided also they 
first give bonds, with sufficient sureties, to the judge of 
probate for the county where the deceased testator or 
intestate last dwelt, and his estate inventoried, that he or 
she will observe the rules and directions of law, for the 
sale of real estates by executors or administrators, and 
that the proceeds of the said sale, after the payment of 
just debts, legacies, taxes, and just debts for the sup- 
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port of miaors} and other kgal expenses and incidental 
charg;e89 shall be put on interest on good secUritjr, and 
that the same shall be disposed of agreeable to the roles 
of law. 

III. Of the certificate of the judge of probate^ which 
must accompany a petition for the sale of real estate^ by 
executorsy admimstrators» and guardians. 

Every representation to be miiide as aforesaid^ shaA be 
accompanied with a certificate fi'om the judge of probate 
of the county, where the deceased person's estate Was in** 
▼entoried, certifying the raltfe of the real estate »ad the 
valve of the personal estate of such deceased persoDf and 
the aihount of his or her jiist debts ; and idso im opinitinf 
whether it be necessary that the irhole or a part of the 
estate should be soldi or if part onlyy what part 

IV. Duty of the court to order notice to parties in- 
terested, before granting license of sale. 

The justices of the court, previous to their passing on 
the said representation, shall order due nodce to be givett 
to all parties concerned, or their guardiats> who do ndt 
signify their consent to such sale, to shew cause, at such 
time and place as they shall appoint, why such lieense 
-should not be granted. 

And in case any person concerned in the niiA sak be 
'not an inhabitant of this commonwealth, nor have any- 
guardian, agent, or attorney therein, who may represent 
him 6r her, the said justices may cause the said petition 
to be continued for a reasonabte time ; and the petitioned 
or petitioners shall give personal notice of the said peti- 
tion to such absent person, his or her agent, attorney, or 
guardian, or cause the same to be published in some one 
of the Bb9t<m newspapers, three weeks succesuvely. 

And the said justices, where they itoay think it expe- 
dient, may examine the said petitioner or petitioners, on 
oath, touching the truth of facts set forth in the said pe- 
tition, and the circumstances attending the same. 
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V. Mode of perpetuating eTidence that notice was 
given respecting the sale of real estate, by executors, ad- 
ministrat«rs, and guardians. 

By statute it is enacted, that the afBdavit of the execu- 

Stat.l788,e»M,t.A, 

tor or administrator, or the affidavit of such person or 

^^ t-L^i- ij^ -. M.'c Evidence that notiCQ 

persons as may be by them employed, to post up notin- was given by execu^ 

t , g, t . , . tors and adminkaCr*- 

cations, taken before the probate court, where such exe- ton. 
cutor or administrator derived his authority to adminis- 
ter, within seven months next following the sale of the 
real estate, and there filed and recorded, together with 
one of the original advertisements of the time, place, and 
estate to be sold, or a copy of such advertisement, are 
declared to be, one mode of perpetuating the evidence 
that such notice was given, and also to make the originals 
or cbpies thereof, from the register of the probate court, 
admissible evidence in any court of law. 

And when the person employed by the executor or 
administrator, to post up such notifications, resides more 

,, ., ,. «•'• . ..« Evidence when* the 

than ten miles distant from such probate court, his depo- penon employed to 

post notifications, re- 

sition respecting that matter, taken before a justice of »Wf« •««« Hi*" *^** 

* o ' J miles from the pi o- 

the peace, and filed in such probate court, within the ***® ***"*^* 
seven months as aforesaid, shall have the same force and 
effect, as if the same was taken before the probate court ; 
and the printing a notification, three weeks successively, 
in such gazette or newspaper, as the court who may au- 
thorize the sale, shall order and direct, shall be deemed 
equivalent to the posting up of notifications as aforesaid. 
The same statute has further enacted, that guardians 
and others, who upon obtaining license for the sale of 
real estate, are or shall be directed to give public notice diani!"** orfatr- 
before sate be made, are authorized to perpetuate the 
evidence, that such notice was given, in the probate 
court, where the guardian, or other person selling, is 
directed to account for the proceeds arising from the 
sale ; in the same way and manner before provided for 
executors or administrators. 

VOL. III. 19 
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VI. Power of courts to grant licenses to executors and 
administrators to convey real estate, according to the con- 
tract of the deceased) in his life time. 

By statute it is enacted, that whenever it shall be re- 
presented and made to appear to the justices, by any 
person or persons, contracted with by bond, covenant or 
other contract under seal, that a deceased testator or in- 
testate, in his or her life time, entered into such bond, 
covenant or contract, to convey some real estate to him 
or her, but was prevented by death ; and that such per- 
son or persons, contracted with as aforesaid, have, on his, 
her or their part performed, or stand ready to perform, the 
conditions of such bond, covenant or contract made with 
the deceased) tho said justices may, after due notice given 
to all concerned as aforesaid, in form aforesaid, and a full 
hearing had, grant license to, and empower the executors 
or administrators of such deceasedobligor, covenantor or 
contractor, to make and execute such conveyance or con- 
veyances, to such person or persons contracted with as 
aforesaid, as it shall appear the said obligor, covenantor 
or contractor, would by his bond, covenant or contract, 
be obliged to make and execute, in pase he, she or they 
were living at the time of the performance of the condi- 
tions of the bond, covenant or contract by the contractees 
on their part, making reasonable allowances for any al- 
teration> improvements or injuries, that may be made or 
done in the same estate since such contract was made, as 
the said justices may award. 

Which conveyance or conveyances, when the instru- 
ments thereof are duly acknowledged and recorded in the 
registry of deeds for the county where such estate shall 
lie, shall be good and valid. 

And the moneys or consideration paid for such estate, 
if not paid to the deceased contractor in his life time, 
shall be assets in the hands of the said executors or ad- 
ministrators, and be apportioned among the representa- 
tives of the deceased as other personal estate. 
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TITLE CXXXIV. 



SCHOOLS AND SCHOOL-MASTERS* 

1 . Duty of towns to be provided with school- masters. 

2. Penalties for neglect of such duty. 

3. Mode of collecting and appropriating such penalties, 

4. Of the necessary qualifications of school-masters. 

5. Duty of school committees. 

6. Of school districts ; and district meetings, 
r. Of taxes for the support of schools. 

I. Duty of towns to be provided with school-masters. 

By statute it is enacted, that every town or district g^^ „gg,.,p, ^ 
within this commonwealth, containing Jifty families, or 

Towns, etc. contain- 

householders, shall be provided with a good School-master ms ^r &niiiet. 
or school-masters of good morals, to teach children to read 
and write, and to instruct them in the English language, 
as well as in arithmetic, othography, and decent beha- 
viour, for such term of time as shall be equivalent to six 
months for one school in each year. 

And every town or district, containing one hundred i^^^ 
families or householders, shall be provided with such _ 

'^ Towns, etc. contain- 

school-master or school-masters, for such term of time feViS.''""'*^ 



as shall be equivalent to tnoetoe months for one school in 
each year. 

And every town or district, containing one hundred and 
fifty families or householders, shall be provided with such 

Towns, etc. contain- 

school-master or school-masters, for such term of time as inr one hondRd and 

fifty families. 

shall be equivalent to six months in each year ; and shall, 

in addition thereto, be provided with a school-master or ^ 

school-masters as above described, to instruct children in 
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the English language, for such term of time as shall be 
equivalent to twelve months for one school in each year. 
And every town or district, containing two hundred 
families or householders, shall be provided with a gram- 

Towm,etc rontiin- *. , .... « • . 

ini? two hundred mar school-mastcr of good morals, well mstructed m the 

fiuualkrt- " 

Latin, Greek, and English languages, and shall in addi- 
tion thereto, be provided with a school-roaster or school- 
masters as above described, to instruct children in the 
English language, for such term of time as shall be equi- 
valent to twelve montha for each of said schools in each 
year. 

II. Penalties for neglect of such duty. 

By statute it is enacted, that if any towri or district, 
having the number of ^/y families or householders, and 
et htvl^'^fiftj^an?* Icss than one hundred; shall neglect the procuring and 

le»« than mie hundivd , • . , 

(kmiiies. supportmg a school-master or school-masters, to teach 

the English language as aforesaid, by the space of six 
months in one year, such deficient town or district shall 
incur the penalty of ten pwmda^ and a penalty propor* 
tionable for a less time than six months in a year, upon 
conviction thereof; and upon having one hundred families 

In the case of tovni, 

etc. havinr one huiip or householders and upwards, shalL neglect the procur- 

divd 'amilies aud * or 

upwards. j^g and supporting such school-master or school-masters 

as is required to be kept by such town for the space of 
one year, every such deficient town or district, shall incur 
the penalty of twenty fiounda^ and a proportionable sum 
for a less time than a year, upon conviction of such ne* 
gleet. 

And every town or district, having one hundred and 

Ilnd. 

^/ty families or householders, which shall neglect the 
jTcjuivi^^l'S procuring and supporting such school-masters, and for 

dredtuKi fifty families. < «• * • 

such term of time as the schools aforesaid are herein re- 
quired to be kept by such town or district, in any one 
year, shall incur the penalty of thirty fiounda^ and a pro- 
portionable sum for a less time, upon conviction of such 
neglect. 
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And every town or district, having two hundred families 
or householders and upwards, that shall neg^ct the pro* 
curing and supporting such grammar school-master as ^e. ha^tUTJ!^ 

<-.,*., *. , ,. . . dred fkmiliet and uii- 

aforesaid, for the space of one year, shall mo«ir the pe« wud*. ^ 
nalty of i/drty fioundsy and a proportionable sum for a less 
time than a year, upon conviction of such neglect. 

III. Mode of collecting and appropriating such penal- 
ties. 

By the same statute it is further enacted, that the pe* 

, IlwI. S. 7. 

nalties which may be incurred by virtue of the |ict, shall 
foe levied by warrant from the supreme judicial court,.or 
court of general sessions of the peace, for the county to 
which such deficient town or district belongs, upon the 
inhabitants of such deficient town or district, in the same 
manner as other sums for the use of the county, and shall 
be paid into the county treasury, and the same shall be 
appropriated for the support of such schooL or schools as 
are prescribed by this law, in such town or towns, dis« 
trict or districts in the same county, as shall have com- 
plied with this law, and whose circumstances most re- 
quire such assistance, or in such plantation or plantations " 
in the same county, as the said court of sessions shall 
order and direct 

IV. Of the necessary qualifications of school-masters. 

By the same statute it is further enacted, that no per- 
son shall be employed as a school-master as aforesaid, un- 
less he shall have received an education at some college SSitS'***^*^ 
or university, and before entering on the said business, 
shall produce satisfactory evidence thereof, or unless the 
person to be employed as aforesaid, shall produce a cer- 
tificate from a learned minister, well skilled in the Greek 
and Latin languages, settled in the town or place where 
the school is proposed to be kept, or two other such mi- 
nisters in the vicinity thereof, that they have reason to 
believe he is well qualified to discharge the duties de- 
volved upon such school-master by this act : and in ad- 
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dition thereto^ if for a grammar school> '^ that he is of 
competent skill in the Greek and Latin languages) for 
the said purpose." 

n^. And the candidate of either of the descriptions afore- 

said) shall moreover produce a certificate from a settled 
minister of the towUf district^ parish or place, to which 
such candidate belongs, or from the selectmen of such 
town or district, or committee of such parish or place, 
** that to the best of his or their knowledge, he sustaino 
a good moral character.*' 

, JPrcvided neverihefe99j this last certificate respecting 

morals, shall not be deemed necessary, where the candi- 

In wtwit cim tnch 

ecrtiiicateoriMnb date foT such school bcloues to the place where the same 

bnotneeeHanr. ^ 

it proposed to be actually kept ; it shall however be the 
duty of such selectmen or committee, who may be au- 
thorized to hire such school-master, specially to attend 
to his morals ; and no settled minister shall be deemed, 
held or accepted to be a schooNmaster, within the in- 
tent of this act. 

As to schools for the education of children in the more 
early stages of life, it is provided, that no person shall be 
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foryounircMhirBD.., allowed to bc a master or mistress of such school, or to 

wtec entUlcate it 
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Tor yooiiir children.... 
whftC entUlcate it 

MeMjuyin Rgaid \ieep the samc, unless he or she shall obtain a certificate 
from the selectmen of such town or district where the 
same may be kept, or the committee appointed by such 
town, district or plantation to visit their schools, as well as 
from a learned minister settled therein, if such there be, 
that he or she is a person of sober life and conversation, 
and well qualified to keep such school. 

And it shall be the duty of such master or mistress, 
carefully to intruct the children attending his or her 
school in reading, (and writing if contracted for,) and to 
instil into their minds a sense of piety and virtue, and to 
teach them decent behaviour. 
iwti. And if any .person shall presume to keep such school, 

Penalty for keeping without a certificate as aforesaid, he or she shall forfeit 

sudi sdiool without , , - , .„. ... <• 

acertiflcate. and pay the sum of twenty tmangtj one moiety thereof 

to the informer, and the other moiety to the use of the 



IbM. I. f . 

Thev gcMnl duty. 
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poor of the town, district or plantatioiii where such school 
may be kept. 

The dame statute has further enacted^ that no person 
shall be permitted to keep within this commonwealth) 
any school described in the act, unless in consequence of the united Vtatemi- 

f ,• • t • 1 • .1 . • • lowed to keep a 

an act of naturalization* or otherwise, he shall be a citizen ichooL 
of this or some other of the United States ; ipd if any per- 
son who is not a citizen of this or some one of the United 
States, shall presume to keep any such school within this 
state for the space of one month, he shall be subject to 
pay a fine of twenty fiounds^ and a proportionable sum for 
a longer or shorter time ; the one half of which fine shall 
he to the use of the person who shall sue fbr the same, and 
the other half jLhereof to the use of this commonwealth* 

V. Duty of school committees. , 

It shall be the duty of the minister or ministers of the 
gospel, and the selectmen, (or such other persons as shall i*****- ^• 
be specially chosen by each town or district for that 
purpose,) of the several towns or districts, to use their 
influence and best endeavours, that the youth of their 
respective towns and districts do regularly attend the 
schools appointed and supported as, aforesaid, for their 
instruction ; and once in every six month at least, and as 
much oftener as they shall determine it necessary, to visit 
and inspect the several schools in their respective towns 
and districts, and shall inquire into the regulation or dis- 
cipline thereof, and the proficiency of the scholars there- 
in, giving reasonable ^otice of the time of their visitation. 

VI. Of school districts ; and district meetings. 

The several towns and districts in this commonwealth, 

Ibid. I. 2. 

are authorized and empowered, in town meeting, to be _ 

* ** Towns, etc eropower- 

called for that purpose, to determine and define the limits J? sctooUhrSct""""* 
of school districts within their towns and districts res- 
pectively.(l) 

(1) Towns may alter the limits of, or subdivide any school dis« 
tricts* without changing the limits of all. 

Richards v. Dag^gett and al 4 Mass. Hep. 534; 
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«* • •^ -* By statute, the inhftbiunts of the several school dis^ 

SMftt* ITvB^ C« OS* * 

tiicts within any town which had already, or should 
to miae money ibr.ciM thereafter define the limits of such districts, ^lualified 

purpote oTenecttn^ 

J^j^jiy Jl'^Jjy"*- to vote in town affairs, are empowered, at any tncct- 
mMcingBibr other ^^^ called iu manner therein after provided, to ndse^ 
money for erecting or repairing a school -house, in their 
respective diilricts, to determine in what part of the dis- 
trict to erect said house, to choose a committee to super- 
intend the building and repairing the same, and to choose 
a clerk, who shall be sworn faithfully to discharge the 
duties of his office ; whose duty it shall be, to make a 
fair record of all votes passed at any meeting of the dis- 
trict, and to certify the same when required ; also, at any 
such meeting) to raise money to procure necessary uten- 
sils for their respective school-houses, to be certified as 
aforesaid, and assessed in manner as is provided by the 
act.(2) 

The same statute has further enacted, that it shall be 

Ibid. 1. 4. ' ^ 

the duty of the selectmen of the several towns divided 

Wtmint of Ike Belt-ct- , . , .. . •• • • , . 

men for calling a di«* mto school districts, uDon application made to them, in 
^•**\3'" *'•**"** writing, by three or more freeholders, resident within 
any school district in their respective towns, to issue 
their warrant directed to one of the persons making such 
application, requiring him to warn the inhabitants of such 
district, qualified to vote in town afiairs, to meet at such 
time and place, in the same district, as the selectmen 
shall in their warrant appoint. 

And the warning aforesaid, shall be by notifying per- 
sonally, every person in the district qualified to vote In 

How the inhaUtanti ^ , ,,. .• i« n * * 

«» to be warned. towu attairs, or by leaving at their usual place of abode, 
a notification, in writing, expressing therein the time. 

If after the inhabitants of a school district have voted to raise 
money for building a'school-hoase, and before the same is assessed, 
the town shall set off certain inhabitants, and form them into a 
separate district, such inhabitants are not liable to be assessed lor 
the money so voted. Ibid. 

(2) See title Assessors, vol. 1, p. ISO, 131, X32. 



Ibid. 
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place, and purpose of the meeting, seven day at least, be- 
fore the time appointed for holding the sangie. 

And any vote to raise money, for the purpose of erect- jy^^ 
ing or repairing a school-house, passed by a majority of ...._, 

Vole of the distnct 

the inhabitants of a school district, present at a district JJbgS?t2S^.*"' 

meeting, warned and held as aforesaid, shall be obligatory 

on the inhabitants of said school district, to be assessed, 

levied and collected in the manner prescribed by the 

act.(3) 

The same statute has further enacted, that if the in- _ , 
habitants of any school district cannot agre« where to 
direct a school-house; for the accommodation of the houm. 
same, the selectmen of the town to which such distridt 
belongs, upon application made to them by the com- 
mittee of the district, are authorized to determine on the 
place where a school -house, for the use and accommoda- 
tion of the district, shall be erected. 

By an additional act, the inhabitants of the scTeral 

^ ' Stot 18<tt,c.ll. 

school districts, are empowered to raise money at any • 

legal meeting called for that purpose, to purchase any to pa^M?f!oUdinKi 

for icbool'^ouieti etc* 

house or building to be used as a school- house ; and also, 
to purchase land for the school- house of the district to 
stand upon. 

VII. Of taxes for the support of schools* 

By statute it is enacted, that all plantations which shall stAt.i789,c.i9,i.f. 
ht ianed to the support of government, and all parishes 
and precincts, are authorized and empowered at their 
annual meeting in March or Jfirilj to vote and raise such 
suras of money upon the polls and ratable estates of their 
respective inhabitants, for the support and maintenance 
of a school-master to teach their youth and children to 
read, ^rtte, and cypher, as they shall judge expedient, 
to be assessed by their assessors in due proportion, and 
to be collected in like manner, with the public taxes. 

(3) See title Assessors, vol. 1, p. ISO, 131, 132. 
VOL. III. 30 
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TITLE CXXXV. 



SESSIONS. 

By statute, 1782, c. 14, entitled "a» act for e^tabliah^ 
ing courts of general aeasiona of the fieace^*^ it is provided^ 

1. That there shall be held in each county in this 
commonwealth, at the times and places by law appointed, 
a court of general sessions of the peace, by the justices 
of each county, who are empowered to hear and deter- 
mine all matters relative to the conservation of the peace, 
and the punishment of such offences as are cognizable 
by them at common ]aw,(l) or by the acts and laws of 
the legislature, and to give judgment, order or sentence 
thereon as the law directs, and to award execution ac- 
cordingly. 

2. That the warrants and processes of the said court, 
for the apprehending and bringing to trial any person 

^!^tiSS^JSSt. agai'^st whom an indictment is found, or a complaint filed 
in the same court, for any crime whereof the same court 
hath cognizance, shall be under the seal of the court, 
shall be signed by their clerk, and run into, and be exe- 
cuted in any county of the commonwealth. 

3. That any person against whom a sentence shall be 
given in such court, may appeal therefrom, unto the su- 

^^ ' preme judicial court, then next to be holden within or 

for the same county : Provided^ that no appeal shall be 
granted, unless it be claimed at the time of declaring the 
sentence, and unless the appellant shall, before the risinc: 

Appellsnt to tecog- - . * 

»^- of the court, recognize to the commonwealth, and, where 

9 ^ by the sentence a forfeiture accrues to a subject, to him, 

(1) See title Common Plsas, vol. 1, P. 2. p. 318. 



Sec. 2. 



Sec. 3. 



When to be claimed. 
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1ft a reasonable sum) with surety or sureties, for his per* 

sonal appeariuice at the court appealed to, and for the 

prosecution of his appeal there with effect, and to abide 

the sentence therein given, and tp keep the peace and 

be of the good behaviour in the mean time. And the ^^^^ 

party appealing shall be in custody until he shall so re- lSi!|il|^!lS^°' 

cognize. 

And the party appealing shall produce at the court ap« 
pealed to, a copy of the sentence given against him, with 
a copy of all other proceedings had in the cause, andprodineeoopiaftttiie 
shall enter his appeal* anfd pay all fees in the said su-^«i><«rbittppeid, 
preme court as shall be by law provided in other cases. 

And if he shall fail in the prosecution of his appeal, or ^^^ 
in any of the particulars before mentioned, his recogni- 

On fkOura of'proie* 

zance shall be forfeited ; and the supreme judicial court cutiairhMappeidthii 



reeo^iasanee to M 

shall award such sentence against him for the offence, fi»ft»te^ 
whereof he is charged, as they ought to do in case he sentence in iodi ewe. 
stood convicted by verdict of a jury in said court ; and ^ 
may grant a capias to bring him into court to receive 
such sentence. 

4. That the said court of sessions shall have power to ^^ 
adjourn the same, from time to tifte, as may be neces- 

Tlie eoQit empower- 

sary for the public good ; and to.appoint a clerk to attend 'l^f'^'^'^inL?"^ ^ 
said court, and to record the proceedings thereof; which 
clerk shall be duly sworn to the performance of the duties 
of his office ; and shall hold the same during the pleasure 
of the court. 

But by statute 1803, c. 155, s. 3. a large portion of the j„rt«iieti«i tmniifer. 
jurisdiction of this court was transferred to the common J^,*°^* 
pleas. This statute enacts, that the courts of common 
pleas shall have, exercise, and perform all the powers, 
authorities, and duties, which before and until the pass- 
ing of the act, the respective courts of sessions, within 
the several counties in this commonwealth by law had, 
exercised, and performed, except as to erecting and re- 
pairing gaols, and other county buildings, allowing and 
settling county acounts, estimating, apportioning, andi 
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imiing warrnsu for RsseBsing county taxety grtnUnf; 
lIcenMs, and laying^ out) altering) and discontinuing high-' 
"ways and town waysy and appointing committccsi and or- 
dering juries for that purpose. 

Afterwards by an act passed June 19, 1807, (entitled 
<< an act in addition to an act^ < entitled an act establishing 
courts of general sessions of the peace/ fuu9ed Juiy 30^ 
A< n. 1782'%) the court of sessions was newly organised. 
By this act of 1807| the sessions* were there after- 
wards to consist of one first or chief justice^ and twOf 
four) or six associate justices^ according to the county in 
wh^ch it was holden : thus, in Suffolk^ there were four» 
and in ^stex, six. . These justices were appointed by the 
goyernor and council, and received three dollars per day, 
each, for their services } and two dollars for eyery tea 
miles travel. 

But it is of little consequence to notice this last act fnrr 
eourttntntfemdto ttcuiarlu ; inasmuch as it is repealed by a recent statute* 
Gonimon pleas. which transfers aii the business of the sessions to the juf* ^ 
tices of the common pleas in the several counties, , 

\ 
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TITLE CXXXVI. 



SETTLEMENT OF PAUPERS. 

1. \Jf settlement by reason of residence. 

2. Of settlement by reason of the payment of taxes. 

3. Of settlement by reason of property. 

4. Of settlement by reason of office. 

5. Of settlement by reason of apprenticeship and car- 
rying on a trade. 

6. Of deriratire settlements ; or settlements in right 
of the husband, or the parent. 

7. Of the settlement of slaves. 
ift.- How settlements are obtained or varied, by incor- 

pbrations or divisions of towns and districts. 

9. In what cases a town is estopped from contesting 
the settlement of a pauper. 

I. Of settlement by reason of rcsidence.(l) 

By statute 4 W. & M. c. 13,(2) if any person or per- 
sons come to sojourn or dwell in any town, or precinct *n»«ewithw^ 
thereof, and be there received and entertained by the 
S]^ace of three months, not having been warned by the 
constable, or other person whom the selectmen shall ap- 
point, for that person to leave the place^ and the names 
of such persons, with the time of their abode there, and 
when such warning was given them, returned unto the 
quarter sessions ; every such person shall be reputed an 
inhabitant of such town, or precinct of the same ; and the 
proper charge of the same, in case through sickness, 

(1) For further information on this subject. See title Paupsr*, 

(2) Passed, a. d. ^692. 
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1154 SETTLEMENT OF PAUPERS^ 

lameness) or otherwise^ they come to stand in nted of 
relief) (unless the relations be of sufficient ability, Sec.) 
•» . T «. , By statute 12 & 13 W. 3, c. 10,(3) no person whatso- 

9 YoL Lftwii Toomiirs 

sd. Ajipcnd. p. 16S. ^y^p coming to reside or dwell in any town, (other than 
Tv,(Uf^ iDoatfas Kti- freeholders or proprietors of land in such town, or those 

del ?!-, without warn- 

?^ roba'^^Sf?!?* ^o™> o** ^*^ ^*^® served an apprenticeship there, and 
peiecciBcn. jjj^yg ,jq^ removed and become inhabitants elsewhere,) 

shall be admitted to the privilege of elections in such 
town, (though otherwise qualified,X unless such person 
shall first make known his desire to the selectmen there- 
of, and obtain their approbation of the town for his dwell- 
ing there. 

Nor shall any town be obliged to be at charge for the 
relief and support of any person residing in such town^ 
(in case he or she stand in need,) that are not approved 
as aforesaid ; unless such person or persons have con- 
tinued their residence there, by the space of twelve 
months next before, and have not been warned in man- 
ner as the law directs, to depart and leave the town.(4) 

(3) Passed, a. d. 1700. 

(4) A mariner making his home, in any town, for more than a 
year, and following the business of his profession therefrom^ ac- 
quired a settlement in such town, by force of this statute." 

Abington v. Boston, 4 Mass. Uep. 315. 

When a man has come to sojourn and dwell in any town, and he 
has been warned, and a return has been duly made within the 
year, he cannot gain a settlement by continuing his residence there 
any length of time whatever ; nor perhaps by returning after a 
temporary absence too short to enable him to gain a settlement by 
residence elsewhere ; for his domicil may be considered as re- 
maining, and it may be reasonably supposed that he absented him- 
self with the intention of returning. 

But if, after the warning, he remove from the town, without an 
intention of returning, continuing absent long enough to gain a new 
settlement by residence, and, afterwards, come back and dwell in 
the town he had been warned to leave, he must be again warned 
within the year, for he now also comes to sojourn and dweU there : 
and if he be not so warned, by living there a year he will gain a 
new settlement. 
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By statute 13 Geo. 2, c. 1, s. 1,(5) no town shall be 3 y„, ^aw. Thorax', 
obliged to be at charge for the support of any person *^ApptnJ i» wi. 
resident in such town, that hath not continued there so Theap|)r..»)'^tnnof 

the town, or or the 

long as to become an inhabitant^ unless he have obtained «e»ectinen tiKrcof. 
the approbation of the town, (at a meeting of the inha- 
bitants regularly assembled,) or the approbation of the 
selectmen (at their meeting,) for his dwelling there: 
suchmpprobation of the selectmen to be given in writing, 
under their hands, or under the hands of the major part 
of them. And no act of the selectmen, in rating or as- 
sessing any such person unto any charges whatsoever, 
shall subject such person to any expanses for his support. 

By statute 7 Geo. 3, c. 1, s. 4,(6) from and after the j^^^ ^^ 
tenth day of April, then next, no person whatsoever com- 

Settlement not «e- 

mg to reside or dwell within any town, shall gain an in- quired briendeoce. 
habitancy in such town, by any length of time he or she 
may continue there without warning,(7) unless such per- 
son shall first have made known his or her desire to the 
selectmen thereof, and obtained the approbation of the . ^ . ,^ 

'^'^ Approbation of tlw 

tewn, at a general meeting of the inhabitants, for his «<»wnneee««ry. 
dwelling there ; nor shall any town be obliged to be at 
charge for the relief and support of any person residing 
in such town, (in case he or she stand in need,) that have 
not been approved as aforesaid. 

This dittinction coinports with the words of the statute : for a 
man ma^ come to sojourn and dwell intbe same town, in which he 
formerly had his doroicil ; and it is consistent with the intent of 
the statute to give the town another option, whether it will or will 
not, receive the sojouiTier as an inhabitant. When he first came, 
he might be without property ; and when sick, chargeable to the 
town : but when he shall come into the town again, he may have a 
large estate, and may be a valuable acquisition to the town as an 
inhabitant. Chelsea v. Maiden^ 4 Mass. Rep. 134. 

(5) Passed, a., d. 1739. 

(6) Passed, a. d. 1767. 

(7) This section extends only to persons, who were competent 
ti> gain a settlement by residence if not warned out 

Winchendon v. Hatfield, 4 M&ss. Rep^l29. 
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By statute 1789, c. 14, s. lt(8) all persons, citizens of 
this commoD wealth, who, before the tenth day of AprUy 
in the year of our Lord, one thousand seven htindred and 
sixty-seven, resided or dwelt within any town or district 
innhe then Province qf the MaMchuaetU Bay^ for the 
space of one year, not having been warned to depart 
therefrom, according to* law; or who, since the same 
tenth day of April, have obtained the approbation of the 
town or district, at a general meeting of the inhabitants 
for his dwelling there ; and have not afterwards gained 
a settlement elsewhere* in this, or some other of the 
United States ; or who* after having arrived at the age of 
twenty-one years, shall reside in such town or district^ 
two years successively, without being warned, as pre- 
scribed by the act, shall be deemed and taken to be in- 
habitants of the same town and district, to every intent 
and purpose whatever. 

By the same statute, s. 6, the method of warning a 
person to depart from any town or district, shall be in 
writing, under the hands and seals of the selectmen, or the 
major part of them, in substance as prescribed by the act 

And the mode of service shall be by reading or de- 
livering a copy of the precept to the person ordered to 
depart, or by leaving a copy of such precept, at his or 
her last and usual place of abode. And it shall be the 
duly of the town or district clerk to make a record of the 
warrant, and the return of the constable made tiiereon, 
in the town book. 

Again : by the same statute, s. 3, no person committed 

What ficsiriiit Ions of 

person caimuKiiin a to pvison, or lawfully detained in any town or district, or 
***^'**'- who shall come or be sent for nursing, education, or sap- 

port, or to learn any trade or mystery, or who shall come 
or be sent to any physician or surgeon, to be cured of any 
disorder, shall, by remaining in such town or district, for 
any length of lime, in consequence thereof} obtaio a set- 
tlement therein. 

* (8) Passed June 23, irSP. 
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By an additional act, 1790, c. 41, passed March 9, 1791. Time of waming ex- 
it is provided, that no person shall be deemed or taken *^^^^' 
to be an inhabitant of any town or district, by virtue of 
residence therein, unless l>e or she shall have resided in 
the same for the space of three full years, (from the time 
of the passage of the first act, viz. June 23, 1789,) with- 
out being warned to depart. 

By an act, in further addition, 179 1, c. 45, passed March Timeof warwnc 
6, 1792, no person shall be deemed or taken to be an in* 
habitant of any town or district, by virtue of residence 
therein, unless he or she shall have resided in the same, 
for the space of four years, from the time of passing the 
£rstact, (viz. June 23^ 1789,) without being warned to 
depart 



By an act, in still further additio^i, 1792, c, 69, passed rimeoTx^minjtm 
March 22, 1793, no person shall be deemed or taken to ^^^^^^^^^ 



be an inhabitant of any town or district, by virtue of re* 
sidence therein, unless he or she shall have resided in the 
same, for the space of five years, from the time of pass* 
ing the first act, (viz. June 23, 1789,) without being 
warned to depart. 

By the last statute of settlements, 1793, c. S4, s. 2, a. 8, ^^^^ ^^^.^^^ .,, 
passed February 11, 1794, atiy person that shall be ad- **""**"**' 
milted an inhabitant by any town or district, at any legal 
meeting, in the warrant for which an article shall be in- 
serted for that purpose, shall thereby gun a legal settle- 
ment therein. 

II. Of settlement by reason of the payment of taxes. 

By the Matute, 1789, c 14, s. 1, every person, being 
a citizen of the commonwealth, who, after the age of 
twenty-one years, shall reside and pay a town tax, for the 
term of five years successively, shall be an inhabitant of 
the same town or district^(9) 

(9) The statute of 1789, was repealed by the statute of 1793. 
And as the former was passed,* June 23, 1789, and the latter, Fe- 
VOL. III. 21 ' 
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By the last statute of scttlementsy 1793, c. 34, s. 2, a. 
13, any person being a citizen of this, or of any pther of 
the United States, and of the age of twenty-one years, 
who shall thereafter reside in any town or district within 
the commonwealth, for the space of ten years together, 
and pay all state, county, town, or district taxes, duly 
assessed on such person's poll or estate, for any five 
years within said time, shall thereby gain a settlement in 
such town or district. 

• III. Of settlement by reason of property. 

By the statute, 1789, c. 14, s. 1, every person being a 
citizen of the commonwealth, who shall be seized of an 
estate of freehold, in any particular town or district, of 
the clear annual income of three fioundsy and shall reside 
thereon, or within the same town or district, occupying 
and improving the same in person, for the space of two 
whole years, shall be an inhabitant of such town or dis- 
trict.( 10) 

By statute, 179S,'c. 34, s. 2, a. 4, any person of twenty- 
one years of age, being a citizen of this or any of the 
United States, having an estate of inheritance or free- 
bold in the town or district where he dwells and has his 
home, of the clear yearly income of three ftounda^ and 
taking the rents and profits thereof three years succes- 
sively, whether he lives thereupon or not, shall thereby 
gaiii a settlement therein. 

By the same statute, and section thereof, art. 5, any 
person of twenty-one years of age, being a citizen of this 
or any of the United States, having an estate the priiM:i- 

bruaiy 11, 1794, tlie former was not in force Jive years ; so that 
under it a pauper conld not acquire a settlement by residence and 
payment of taxes. See Windham v. Portland, 4 Mass. Rep. 388. 

(10) A freehold, in right of the vsife is within the statute. The 
httsband is in fact icized of it, and is entitled to all the rents and 
profits : and the statute does not require Chat the freehold sliould 
be holden by the pauper in hii ovin right Ibid. 387. 
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f^\ of which shall be set at sixty fiaunda^ or the income 
of three fiounda twelve a/nlUnga^ in the valuation. of esuteis 
made by the assessors^ and being assessed for the same, 
to state, county, town, or district taxes, for the space of 
five years successively, in the to#n or district where he 
dwells and has his home, shall thereby gain a settlement 
therein, 

IV. Of settlement by reason of office. 

By statute, 1793, c. 34, s. 2, a. 6, any person bein|[ 
ehosen and actually serving one whole year, in the office 
of clerk, treasurer, selectman, overseer of the poor, as* 
sessor, constable, or collector of taxes, in any town or 
district, shall thereby gain a settlement therein. ^ 

So by the same statute, s. 2, a. 7, all settled ordained 
ministers of the gospel, shall be deemed as legally set* 
tied in the towns or districts, wherein they are or may 
he settled and ordained. 

V. Of settlement by reason of apprenticeship and car- 
rying on a trade. 

By the statute of 1793, c. 34, s. 2, a. 1 1, any minor who 
shall serve an apprenticeship to any lawful trade, for the 
space of four years, in any town or district, and actually set 
up the same therein, within one year after the expiration of 
said term, being then twenty-one years old, and continue 
to carry on the same for the space of five years therein, 
shall thereby gain a settlement in such town or district. 
But such person, being hired as a journeyman, shall not 
be considered as setting up a trade. 

yi. Of derivative settlements ; or settlements in right 
of the husband, or the parent. 

By statute, 1789, c. 14, s. 3, every woman, by inter- ^^^^^^^^^^ 
marrying with an inhabitant of any town or district, shall, '^^ 
by such marriage, be deemed and taken to be an inhabi- 
tant of the same towh or district with her husband. 
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Ey statute, 1793, e. 34, 9. 3, «. 1, a manied: w^soift 
ahall always follow and have the settlemeat of ber htts«> 
band, if he ha?e any within the coBunonwealth ; other- 
wise her own, at the time of the marriage, if she then 
had any, shall not be tet or suspended at the time of the 
Baarriage. And, in case the wife shall be removed to her 
settlement, and the husband shall want relief from the 
state, he shall receive it in the town where the wife shall 
have her settlement, at the expense of the commonwealth. 

By statute, 1789, c. 35, s. 3, children born in wedlock, 
at the time of their birth, and afterwards, shall be deemed 
and taken as inhabitants of the same town or district with 
their parents : and children, otherwise born, shall be 
deemed and taken to be inhabitants with the mother^ 
until they shall have obtained a legal settlement or ha^ 
bitancy in some other town or district. 

By statute, 1793, c. 34, s. 2, a. 2, legitimate children 
shall follow and have the settlement of their father, if he 
shall have any within this commonwealth, until they gain 
a settlement of their own j(l 1) but if they shall have none, 

(11) If these words are taken literally* then a son of full age, 
-who bad left his father, and had become the head and father of his 
own family, if he had gained no new settlement, would follow any 
new settlement acquired by his father, after the son had left him : 
but this could never have been the intention of the legiskitiire. The 
object of this provision was to regulate the derivative settlement 
of legitimate children, who, when emaacipi^ed, are no Ipoge? in 
a condition to derive a settlement from their father. 

Wives and children may have derivative settlements ; bec%U9« 
the husband and fatlier have the legal control of their persons, and 
the right to their services : and the wife cannot be separated from 
the husband, nor minor children from the father. Upon (he same 
principle, slaves, when slavery was tolerated, had a derivative set- 
tlement with their master. 

But when a father ceases to have any eontn)l over his childven, 
or any right to th'^ir senice, it is not easy to Revise any good fea^ 
son why they should not be emancipated, and as no longer having 
a derivative settlement with the father, on his acquiring a new set- 
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\lUf vb^U foilQW 9tiHl bave i;|i« «eiU«iiif nt of t\mr mokhtft 
if fthe shall hav« viy. 

Qy ibo sam^ stiitot»i %. h a- 9^ Ukgi^wate childropi 
filiall have apd iollow th« ^eitlem^nt of ib«ir moiben aA 
the time of birth) if «^ny she sh«U tbw have vitbin thfi 
<;QiniooqwQaUh^ Qut neither l^gitisi^te nor illegiiimate 
children shall gaip a ^tU^m^nt by birth» Ui the plaeea 
\irhere tb^y Bnay be bornt if neither of (bet r parenta shall 
then hate any setttem^At there* 

VII. Of the settlement of slaves. 

A slave, while §uch, could never ac(}uire a settlementi per PanoM, c/j. in 
ip hi^ own right. But be might, through age or disewi S&aJj'r'^ 
becoipe useless^ wh^n the property of a master who vaa Sw!**™*^ ** "**' 

4 Mm. Rep. X79. 

himself 9 pauper. In this casei his maiPtenanQe would 
devolve on some town, and SQme settlement must be 
^ssign^d to hims tp desigpate the town subject to the 
burden. He bad* cpnscquenUyj a dcrivf^tive settlement 
from his master: lo^d whenever the niaster f^cquired a 
tiew scittlQmentj it was dccoippanied by the settlement of 
the slave, who could not be separated from his master. 

Slaves were not within the 9 8c 10 sections of the ^^ 
statute Qf 4 W. & M, or the 13 h 13 W. 3, e. 10, mak- 
ing the warning out of persons within the year necessary 
to niake 9 settlement ; nor wilhip |he statutes of 10 Geo. 
2, c. 3, ^nd 13 Qeo. 2, c. l, which 4irept every inhabitwt 
of a town reeeivipg an inmate, be9^der» or tenant, tp give 

dement : and when the reason ceases, the law, founded oir that 
reason, ceases. 

Upon the fatb^r^s gaining a new settlement* a child, voluntary 
living i;vith him, does not have the new settlement witll his father, 
but his former settlement remains. 

Tliere are cases, in the English reports, where a child of full age 
living with his father is considered as not emancipated. In those 
cases, the child may be considered as a servant, and in that country 
a settlement may be acquired by service ; but, by our laws no set- 
tlement can be gained by service. 

Springfield v. Wilbraham, 4 Mass. Rep. 496. 
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il^r SETTLEMENT OF PAUPERS. 

notice to the selectmen. Neither are slares within the 
fourth section of the statute of 7 Geo. 3, c. 3, which pro- 
vides that no settlement shall be gained by residence ; as 
that section extends only to persons, who were competent 
to gain a settlement by residence, if not warned out. 

A practice was prevailing to manumit aged or infirm 
slaves, to relieve the master from the charge of support* 
ing them. To prevent this practice, tlie statute of 2 Ann. 
c. 2, was passed. The design of it was to hold the mas- 
^" ter answerable for the maintenance of the slave, if the 
manumissioto was without indemnity. As slaves were 
rarely, if ever, manumitted, until after a long course of 
service ; probably, it never happened that they acquired 
their liberty, until after a year's residence in the town, 
in which they were manumitted. And when they be- 
came free, they might gain a settlement in their own 
right, by a year's residence, unless warned. The town 
wherein they were manumitted, was the proper town to 
be indemnified ; for there only could they acquire a set- 
tlement against the will of the inhabitants, as, having lived 
there a year, they could not be the subject of warning. 

VIII. How settlements are obtained or varied, by in- 
corporations or divisions of towns and districts. 

By the statute, 1793, c. 34, s. 2, a. 9, all persons, citi- 
zens of this state, or of any other of the United States, 
dwelling and having their homes in any unincorporated 
place, at the time when the same shall be incorporated 
into a town or district, shall thereby gain a legal settle- 
ment therein.( 12) 

(12) Where the territory of which a new town is composed, 
was, before the incorporation, an unincorporated place, the incor- 
poration, ipso facto, gives every one, inhabiting there, a legal settle- 
ment. But where the new town is formed from part of an ancient 
one, those settled in that place, at the date of the incorporation, are 
legally settled in tjie ancient town. 

Bath V. Bowdoin, 4 Mass. Rep. 452. 
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SETTLEMENT OF P\UFERS. V163 

By the same statute^ s. 3^ a. 10, upon divisioD of towns 
and di8trictS)(lS) every person, having a Ibgal settlement 

(13) A town 18 justly considered as under a legal obligation (o 
support every person having a settlement there, when he shall be 
poor and stand in need of relief, having no relatives obliged to main- 
tain him. And by a separation of a part of its territory and inha- 
bitants, by annexation or a new incorporation, this obligation re^ 
mains unaltered. 

But as this separation must be made by the legislature, the act 
authorizing it, may impose conditions or limitations to relieve the 
town, which is to be deprived of a part of its territory or inha- 
bitants : and provisions of this nature are frequently, although not 
always introduced into acts incorporating a new town, composed of 
the fragments of one or more old towns. But if no legislative pro- 
vision be made, the settlement of any person in the old town is 
not affected by the new incorporation, unless, at the time of the 
incorporation, he shall dwell within the limits of it This principle, 
deduced from the nature of corporate rights and duties, has been 
frequently recognized by the legislature, when passing acts incor- 
porating new towns out of one or more old towns. Per Parsons, 
C. J. in delivering the opinion of the court in Windham v. Portland, 
4 Mass. Rep. 389, 390. 

When an act, incorporating part of a town, and erecting it into 
a new town, provides that all the debts due to or from the original 
town, shall be divided between the two towns, in proportion to the 
state valuation ; and that the poor, with which the original town 
was then chargeable, together with those removed therefrom, and 
afterwards returning for support, shall be divided in the same pro- 
portion ; the legal construction of such a provision is, that the debts 
are to be paid to or by the original town, who may be compelled by 
the new town to pay over to it, its proportion of debts received, 
fOid may compel such new town to reimburse its proportion of 
debts pud; and that the .o6iir^i of fnaintaining the poor, and not 
the pertwM of the poor, are to be divided : each town having a re- 
medy against the other for the reimbursement of any excess of 
such charges beyond its due proportion. 

Brewster V. Harwick, ^Mass. Rep. 378. 

So where a new town A, was incorporated out of part of an ol^ 
town B, and the act of incorporation provided that A, should pay 
to B a sum of money, as a consideration for being exempted froxa 
any expense on account of paupers belonging to B previous to the 
incorporation, except such as might thereafter be returned as pau- 
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thereini but being revboved therefrom «t tbe time of such 
diviBion, and not having gained a legal aettlement else- 
where, shall have his legal settlement in that town or 
district, wherein his former dwelling place or home shall 
happen to fall, upon such division.(14) 

And when any new town or district shall be incorpo- 
rated, composed of a part ofone or more old incorporate 
cd towns or districts, all persons legally settled in the 
town or towns, district or districts, of which such new 
town or district is so composed, and who shall actually^ 
dwell and have their homes within the bounds of such 
new town or district, at the time of its incorporation, 
3hall thereby gain a legal settlement in such new town 
or district. (15) 

Provided nevcrtheleasj that no person residing in that 
part of any town or district, which upon such division^ 
shall be incorporated into a new town or district, having 
then no legal settlement therein, shall gain any by force 
of such incorporation only : nor shall such incorporation 
prevent his gaining a settlement therein within the time 
and by the means by which he would have gained it there, 
if no such division had been made. 

pem from some 6ther towA, and who were bom in, or formerly 
were inhabitants of that part of B which constituted A ; it was 
held that the paupers returned to B, and not bom in A, for whose 
support A must pay, were those who, when they removed to other 
towns, removed irom that part of B forming A, and not such aa 
might have &nee lived in A, not beings bom there, but, before they 
dwelt in[7aBotber town, removed and lived' in B, whence they in 
, fact emigrated. Salem v. Uamtiton, 4 Mast. Rep. 676. 

(14) The dwelling place must mean that from which he re- 
moved. Ibid. 679. 

(15) When an old town is divided into two towns, aH &e tn« 
habitants, at the iime of the mcorporation, having settlements 
there, become settled in the towns, respectively, wffhhi Wliitfh they 
lived at the time of the incorporation : and an inhabitant tiot setaed 
there, g^ins no new settlement by the incorporation. 

West-Spring, v. Granville, 4 Mass. Rep. 48r. 
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IX. Id what cases a town is estopped from oontestiiig 
^h^ settlement of a pauper. 

By statute, 1793, c. 59, there are three methods by ^, . ^ -^ 

, , • See MMC6tt€ir t» r^ 

which the place of a pauper's settlement may be deter- J**JJJ|;j^^ jg,^ 
mined ; and a determination of it, either way, will con- 
clude the towns who are parties to it. 

One method, established by s. 10 & U of the act, is g,^^ 
by judgment upon a complaint filed before a justice of 
the peace.(16) 

Another method by sec. 9, of the act, is by judgment j^j^ 
in an action against the town, in which his settlement is 
alleged in the writ.(17) 

The third method is provided by sec. 12, of the same ibid. 
act. By this section, when the overseers of any town, 
having been at the expense of supporting a pauper, shall 
send a written notification to the overseers of the town, 
where his settlement is supposed to be, stating the facts 
relating to such pauper, and requesting his removal. If 
such removal be not effected nor objected to within tviro 
months after such notice given,(18) then the overseers 
giving notice, may remove the pauper to the town where 
his settlement is supposed, the overseers whereof shall be 
obliged to receive and firovide for him:[\9) and their town 

(16) See titile Paupers, page 969. 

(17) See Ibid. 

(18) In Bridgewater v. Dartmouth, 4 Mass. Rep. ^Zf the an*, 
swer to the notice of the selectmen purported to be from the select- 
men of Dartmouth, but was signed by one of them only. To this, 
an objection was taken by the plainUifs : but Per Cur.—'* This we 
consider as a subscription in behalf oiVtk^ selectmen. The statute 
requires the objection to be in writing ; but does not require it to 
be signed by the greater number of the selectmen : and the defen- 
dants in this action consider the written objection as the act of 
their selectmen." 

(19) In Leicester v. Rehoboth, the latter gave no answer to ihe 
notice of the former ; but afterwards, Rehoboth paid Leicester all 
the expenses incurred by the latter in the support of the pauper 
previous to the notice, and for more than two months subseq/oent 

VOL. III. 22 
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shall be liable for the expenses of his support and re- 
inovali to be recovered b^ action, in which the settlement 
of the pauper shall not be contested. (20) 

• 
thereto : but the pauper wtf neyer removed. Per Cur. ** If when 
the removal was not objected to in two months, the plaintiffs had, 
in fact» removed the pauper to Heboboth, the defendants could not 
then have denied the settlement of the pauper to be in their town. 
Or ifi>iof#f€rhad not removed the pauper* but had, without or 
after the removal, commenced an action against Rehobothf to re- 
cover the expenses of supporting the pauper, and had recovered 
judgment, this judgment would have concluded JRehobath. But, 
in the present case, Leieetter did not remove the pauper, and Jieho- 
both paid the demands of Leicester voluntarily, and without an action. 
We do not therefore consider Rekoboth as concluded from denying 
that the pauper's settlement is with them.** 
(20) See title PAUPXas, page 9^. 
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SHERIFF. 

1. Of the appoimment of sheriffs. 
5. Of the security required of sheriffs. 

3. Penalty for neglecting to give such security. 

4. Of the general power, duty, and liability of sherifiEi. 

5. Penalty where a sheriff neglects to pay over money 
collected on execution. 

6. Duty of sheriffs to pay fines and bills of costs, by 
them received, into the treasury ; and the penalty for 
neglect of such duty. 

7. Of the power and liability of sheriffs, after removal 
from office. 

8. Proceedings in suits on sheriffs* bonds. ^ 

I. Of the appointment of sheriffs. 

Sheriffs are appointed by the governor and council ; 

Const e. 8, 1, !,«. 9. 

during whose pleasure they hold their offices. 

Each person who shall receive a commission, appoint- 
ing him sheriff of the counties of Suffolk^ Easex^ Middle- 
sex^ HamfisMrej or Worceater, must, before he takes any must pay to the ti««y 

surer, before taking 

of the fees or profits of his office, pay to the treasurer of «nyft"«f •See- 
the county, forty dollars : and if appointed for any other 
' county, he must pay as aforesaid the sum of twenty dol- 
lars. The law likewise obliges him to lodge with the 
secretary of the commonwealth, the county treasurer's 
certificate therefor. 

It is made the duty of every person appointed sheriff 
of any county, and legally qualified to execute said office, 

^ • ^' ^t_ e , ^ ^, Notice irf" their ap> 

to g}ve notice thereof, as soon as may be, to the respec- pointmenttocvni. 
tive coroners of the same county. 
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« II. Of the security required of sheriffs. 

By statute, 1783, c. 44, every sheriff shall give suffi- 
cient security, at the discretion of the court of common 
pleas, ii^ his county, for his faithful performance of the 
duties of his office, and to answer the malfeasance and 
misfeasance of all his deputies. 

By an additional act, 1794, c 53, the justices of the 
several courts of common pleas, are authorized and re- 
quired, in the term of said court, which shall be held in 
course, in the several counties, on or next after the last 
Tuesday of June, annually, to consider of the sufficiency 
of the security given by the sheriffs, in their respective 
counties : and in case they shall find and determine the 
same to be insufficient, they shall cause a record to be 
made of siich determination, by the clerk ; and shall alao 
cause the sheriff, whose security shall be found insuffi- 
cient, to be served with an attested copy of said record, 
and shall require him to procure and give new security, 
to t,he satisfaction of said justices, on or before the term 
of the court next following the term in which said insuf- 
ficiency shall be recorded, as aforesaid. 

III. Penalty for neglecting to give such security. 

By the statute of 1783, c. 44, if any sheriff shall ne- 
glect to give such security, at the court of common pl^as, 
which shall be held in his county, next after his being 
commissioned, all services done by him afterwards, and 
before be shall give such security, shall be null and 
void.(l) 

By the additional act, 1794, c. 53, if any sheriff sh^l 
neglect to give security as required by the act of 1783, 
c. 44, or shall neglect to give a new security which may 
be required by the justices of the court of common pleas, 
pursuant to the additional act, he shall forfeit and pay to 

^ (1) This clause is repealed by the act of 1794, c. S3, s. 3. 
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the use of the commonwealth, the sum of one hundred 
and fifty doUom^ for each month's neglect, to be recover- 
ed by action of debt) in any court proper to try the same ; 
and it shall be the duty of the attorney-general to prose* 
cilte for the same. 

And the name of such sherifT, neglecting to give oi^ 
renew his security, as aforesaid, shall be certified by the 
court of common pleas, in his county, to the governor 
and council, and also to the attorney-general. 

And the governor, with advice of council, shall there- 
upon remove such sheriff from his office ; unless reason- 
able cause to the satisfaction of the governor and council 
shall be assigned for said neglect ; and unless such sheriff, 
whose name and neglect shall be certified, as aforesaid, 
shall give or renew his security, as the case may be, to 
the satisfaction of the governor and council, within twenty 
days after the certificate shall be made, as aforesaid. 

IV. Of the general power, duty, and liability of sheriffs. * 
In England, the sheriff is both a judicial and a minis- 

. , ^ .... . . , , . ''*® thertff a niiiis. 

teiial officer ; but, m this state, his powers and duties are teriai officer only. 
exclusively of a ministerial nature. 

The sheriff is the principal conservator of the peace of 

Principal conierFator 

the county for which he is appointed ; and has authority, of Uae ] 



when necessity requires it, to raise the po^e comitatusj or 
power of the county. 

By statute, any sheriff, deputy sheriff, or constable, „_, ,_ ^. • 
being in the execution of his office, for the preservation 

p. g. . , J. . ^'•y command aid in 

of the peace, or for the apprehending or securing any the execution or his 

person or persons for breach of the same, or for any other 

criminal cause, shall have lawful authority to require 

suitable aid and assistance therein. And if any person 

being required by any sheriff, deputy sheriff, or consta- aff* ^ ^ "*"* 

ble, in the name of the commonwealth, to aid and assist 

htm in the eseeution of his office as aforesaid, shall ne- 

l^lect or refuse so to do, and be thereof convicted before 

any court proper to try the same ; such offender shall be 
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fined, to the use of the county where the offence shall be 
committed) not less than three doUara^ nor more thznjifty 
dollarsj according to the circumstances of the case. And 
if any such offender shall be unable» or shall not, forth- 
with) pay the ssdd fine, such court may punish him by 
Jmprisenment not exceeding thirty days. 

In England, sheriffs have the power of selecting jurors, 
both grand and petit : but the wisdom and policy of our 
laws has refused to intrust their discretion, with an au- 
thority so dangerous to the liberties of the citizen. How- 

Mnyivtiirnjaronde , .^ • • - • ' . ..... 

taiibas circunutanu- ever) the sheriff m this state) m causes in which he is 

but. 

not interested may return jurors de ta&dua circumstanti' 
due ; provided there be seveuy at the least, of the pannel, 
returned by the venire. 
y Sheriffs have the custody of gaols. By statute, the 

shei'iff of each county shall have the custody) rule, and 

Keeper of the gmoi. charge of the gaol or gaols therein, and of all prisoners 
within such gaol or gaols, and shall keep the same him- 
self personally, or by his deputy, for whom he shall be 
answerable. 

The sheriff is liable for escapes from prison, whether 
the escape happens through negligence, or through the 

Liable for cKtpe*. insufiBcicucy of the gaol. But in case the escape happens 
through the insufficiency of the gaol ; the sessions of the 
same county are authorized to assess the sum paid by the 
sheriff,. upon the polls and estates of the county, and to 
order the county treasurer to pay the same over to the 
sheriff. And if the sessions shall not make such assess- 
ment, and if the treasurer shall not pay such sum, within 
six months next after the demand shall be laid before the 
sessions ; then the sheriff may bring his action against 
the inhabitants of such county, to be heard and tried, 
either in that or one of the next adjoining counties, at 
his eIection.(2) 

So by statute, the sheriff of each county in this com- 
monwealth shall have power, and it shall be his duty, and 

(2) See title Escape, vol. 2, p. 490. 



Stat 1784, e. 41, s. S. 



m^mmk 



Digitized by VjQQ^lC 



SHERIFF. ^IM 

the duty of each of his deputie8,(3) to serve and cxecutci ^^^ ^^^^ ^ ^^^^ ^ 
within his county, all writs and precepts to him or them 

Power and duty to 

directed and committed, issued fi'om good and lawful au- exeeute writs. 
thority.(4) 

The act of the deputy is considered in law as the act j^^ 
of his principal : and the principal is, in all cases, liable 

^ / '^ '^ ' ' * AnswenAIe for de- 

fer the malfeasance and non-feasance of his deputy .(5) pities. 

A sheriff is liable for taking insufficient bail.(6) Liable for insufficient 

bail* 

So, in certain cases, a sheriff is liable for not attaching 

° Liable for not attach . 

property when directed by the creditor ;(7) as well as jn»prop«rtyand an- 
answerable for the property which he may have attach-*^*****®** 
cd.(8) 

(3) By statute, 1795, c. 41,' no sheriff shall demand or receive 
from any of his deputies, more than at the rate of twenfy-five per 
eent. on the amount of fees for travel and service. 

(4) When a sheriff has arrested a debtor in execution, and com- 
mitted him to prison, and the debtor afterwards takes the benefit 
of the poor prisoner's act, the sheriff is entitled to demand and re- 
ceive his fees of poundage and travel of the judgment creditor. 

Bos well y. Dingley, 4 Mass. Rep. 411.« 

(5) A sheriff is answerable einnliter, for the malfeasance or non- 
feasance of his deputy, in the duties enjoined on them by law, but 
not for the breach of a contract, made with a plaintiff to do,' what 
by law, they are not obliged to do. 

Marshall v. Hosmer, 4 Mass. Rep. 60. 

(6) See title Bail, vol. 1, p. 219. 

If a creditor indorses, on an original writ, a direction to the offi- 
cer, to attach sufficient estate of the debtor, or hold him to bail ; it 
seems that the officer has an election to execute the writ in either 
way. Ibid. 

(7) If a creditor, (notwithstanding a direction to the officer, in- 
dorsed on the writ, to attach sufficient property , or bold to baii,J on 
delivering the writ, g^ves verbal orders to tlie officer to attach cer- 
tain specified property, he is bound to conform to such orders : 
and in such case the creditor is not bound to go with the officer, 
making the attachment : but if he direct goods to be attached, not 
in the possession of the debtor, or about which there is a dispute, 
he must give the officer an indemnity. Ibid. 

(8) In an action against a sheriff, for not seizing, upon execution, 
chattels which he had attached on the original writ, it is a good de- 
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2Bip.i)%.aofli ^ ^ sheriff is lisble for s false return.(O) 

ii»bie for ft fidse ie< ^Y Statute, no sheriff, or deputy sheriff, shall be suffered 
to appear in any court, or before any justice of the peace 
as attorney to, or in behalf of, or assisting, or advising to 
any party in a suit : nor shall any sheriff or his deputy, be 
allowed to draw, make, or fill up, any plaint, declaration, 
writ, or process ; or to draw or make any plea for any 
other person : but all such acts done by either of them 
are void. 

V. Penalty where a sheriff neglects to pay over money 
collected on execution. 

By statute, if any sheriff, or his deputy, shall unreason- 
ably neglect or refuse to pay to any person, any money 
received by him, upon execution, to the use of such per- 
son, upon demand thereof being made, he shall forfeit 
and pay to such person five times the lawful interest of 
such money, so long as he shall so unreasonably detain 
the same after such demand is made.(lO) 

VI. Duty of sheriffs to pay fines and bills of costs, by 
them received, into the treasury ; and the penalty for ne- 
glect of such duty. 

By statute, all sheriffs, coroners, and constables, who 
may receive any fines, forfeitures, or bills of costs in pur- 

rmei,eto.eollectedto ^ , J ' . . / . , 

bepKidiiito thetrea- guauce of a judgment or sentence of the supreme judicial 
court, or court of sessions, as well where such fines and 
forfeitures accrue to the comnionwealth, as where they 
accrue to the county, (except debts and costs received 
upon executions in favour of the commonwealth) shall, 

ftnce that such chattels were the property of strangers, and not of 
the debtor. Fuller v. Holden, 4 Mass. Hep. 499. 

(9) If a sheriff sell goods upon execution, without legally ad- 
vertising the sale, he is liable in an action of the case, for a false 
return. Livermore v. Bagley, 3 Mass. Rep. 487. 

(10) A sheriff having an execution in his hands, and the return 
day. being passed, the creditor's attorney writes to the sheriff, pre- 
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forthwith pay^ the same to the treasurer of the countyi in 
which they shall be received. ( 1 1) 

And if any sheriff, or other officer, receiving such fine ^^ 
or forfeiture) or bills of costs, shall neglect to pay the 

c . \^ -. ForfeltMefittncglect. 

aanne, for the space of ten days after receipt thereof, 
he shall forfeit and pay double the amount of such fine 
or Ibrfeiture, and bill of cost, to such county treasurer ; 
who is efn powered and directed to sue for the same forth- „ 

^ How vecoTerable. 

with, to be recovered with costs, by action of debt, in the' 
court of common pleas, in the same county ;,one third of ^^ ^,^ fcffeiture 
said penalty to the use of such county treasurer, the other *»»* »»*pp~p'«»'- 
two thirds to the use of the commonwealth ; and thl^same 
when recovered and received, (if the fine or forfeiture 
unpaid, accrue to the commonwealth,) shall, together 
with all other fines, forfeitures, and costs accruing to the 
commonwealth, by him received as above, be applied to 
the payment of bills of costs taxed in the supreme judi- 
cial court, and certified to him as aforesaid. 

And if any sheriff, or other officer aforenamed, or any 

Ibid. 

gaoler, shall permit any person, who may be sentenced 

to pay any fine, forfeiture, or bill of cost, and committed ^!%^r^t?^ 

1 1 «* I « • M* 1 M* 1 prisoner to escnp** be- 

to the custody of such sheriff, or other officer or gaoler, rorepflymemoffhis 

' Aiie,etc. 

till such sentence be performed, to go at large, without 
• And before payment, unless by order of law, and shall not 
pay such fine, forfeiture, and costs, to the county trea- 
surer, within twenty days next after such escape; he 
shall be held to pay double the sum of such fines, forfei- 

. suming bim to have the money, and requests him to send it to him 

by mail. At that time the sheriff had not received the mone^. 

Several months after, he received it, and put it in the post-office, 

directed to the creditor's attorney, to whom it was never delivered. 

In an action against the sheriff, it was held that the money, so sent, 

was sent at his own risk ; although if he had sent it on receiving 

the attorney's letter, it would have been at the risk of the creditor. 

Wakefield v. Lithgow, 3 Mass. Rep. 249. 

(11) The student will bear in remembrance -that the criminal 

jurisdiction of tlie sessions is now transferred to the common pleas. 

voi». III. 23 
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tures) and costs x and the treasurer of the county shall 
have power to sue for and recover the same^ in the same 
manner, and to the same uses as is before provided, 
where such sheriff or other ofiicers neglect to pay such 
fines, forfeitures, and costs as they have actually received. 
^^ And evtry sheriff, and other officer aforementioned, 

■bid. 

shall, (instead of having his accounts of fines, received 
eertifloitctoruictrra-and paid, audited by the said courts,) be held to produce 

rarer of the pi jment , . * «. . 

oroiiciiete. to ssid courts respectively, at every session thereof m 

their county, receipts in full, from the county treasurer, 
for all fines, forfeitures, and costs, imposed by said courts 
respectively, received and paid, previoos lo the siitfaig <^ 
such courts ; or to assign the cause why they have not 
received, or not paid the same, in order that such court 
may order a prosecution against such as shall appear to 
be delinquent. 

^ VII. Of the power and liability of sheriffs, after re- 

moval from office. 



8ttt.tnS,c44,f.4. 



^ttid. 



All sheriffs, when removed from office, as well as their 
deputies, shall have power to execute alt such precepts 
as may be in their hands at the time of their removal 
from office. 

And such sheriff shall be held answerable for the deli'- 
Tery ever to their respective successors, of all prisoners 
which may be in their custody, at the time of their re- 
moval, and for that intent shall still retain the keeping oC 
the gaol or gaols in their respective counties, and the 
prisoners therein, until their successors shall be appoint* 
ed and qualified as the law directs. 

VIII. Proceedings in suits on sheriffs' bonds. 

Stet. 1805 e.99 uu ^f Statute, when the condition of any bond, which may 
be given to the treasurer of the commonwealth by anir 

Remedy bf injured ° ^ ^ 

indrriduAii on the sheriff, for thc faithful performance of the duties of his 
office, and to answer for the malfeasance and misfeasance 



Bafts 
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of all his deputies, shall be troken, to the iDJurj of any 
person) such person may cause a suit to be insthated 
upon such bond, at his own cost, "but in the name of the 
treasurer, and the like indorsements shall be made on 
the writ, and the like proceedings be had thereon to final 
judgment and execution, as may be made and had by a 
creditor or administration bonds given to any judge of 
probate. 

Provided however^ that no such suit shall be instituted 
by any person, for his own use, until such person shall 
have recovered judgment against the sheriff, his exe- 
cutors or administrators, in an action brought for tlie 
malfeasance or misfeasance of the sheriff or his deputy, 
in that capacity, or a decree of a judge of probate, allow- 
ing a claim for any of the causes aforesaid: and such 
judgment or decree, or so much thereof as shall be un- 
satisfied, with the interest due thereon, shall be the por- 
tion of the penalty for which execution shall be awarded. 

By the same statute it is further provided, tha,t actions 
for the malfeasance or misfeasance of the sheriff, or any 
of his deputies, may be sued against the executors or ad- 
ministrators of the sheriff, in the same banner as if the 
cause of such action survived against the executor or ad- 
ministrator at common law.(12) Provided however^ that 
the act shall not be construed to make any surety in any 
bond, given by the sheriff, before the passing of the act, 
liable to any suit, which could not, theretofore, be legally 
prosecuted against him. 

Furiherihore, by the same statute, it shall be the duty 
of the treasurer to deliver an attested copy of any sheriff's 
bond to any person applying and paying for the same : 
and such attested copy shall be received as evidence in 
any case : Provided nevertheless^ that if in any suit, the 
execution of the bond shall be disputed, the court may 



nrs 



A luit on the bond 
will Bit lie till af\er 
jndpment recovered 
for a malfeasance or 
a DiHreaiance. 



lUd.1.3. 



Executon, etc. of 
sherifis inaj be tued 
for a mMlfeamnce^ etc, 
ofUiesberiffl 



Bonds Riv^rn btfbre 
the pasmi^ of the 
act, not within it. 



Ibid. I. 3. 

Peraon* entitled to a 
copy of the bond. 



Theori);rtn*ln)af bt 
brought into tourt. 



(12) See Skinner v. Philips & al. 4 Mass. Rep. 68. 
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order the treaaUrer to bring the original bond with him 
into court. 

Note.— For executions against sheriffs, see title Exbcvtioks^ 
vol. 2, p. 520. 

By Stat. 1783, e. 44, s. 4, no sheriff shall have his body arrested 
on m^sne process, or upon execution, until after removal. See 
inte,voL2,p.520. 
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TITLE CXXXVm. 

SLANDER. 

Slandbr 18 the defamiog a man in his reputation, by ^ ^ ok m. 
speaking or writing words, from whence any injury in 
character or property arises, or may arise, to him of 
whom the words are spoken. 

Slainder may be committed, 1 . by word9 ; 3. by writing: ^^^ 
which is called libel in scrifitis ; 3. by picturea^ or repre- 
sentations ; which is called libel nne acri/itiB. 

Slander, by libel, having already been noticed under 
a former title, (1)1 shall, in this place, confine myself 
to the consideration of slander by words. 

Words are either actionable in themaelvea^ or become n^ 
so, by reason of some afiecial damage arising from them. 

1. Of words, in themselves, actionable. 

2. Of words which become actionable, by reason of 
some special damage having resulted from them. 

3. What circumstances will excuse the speaking of 
the words. 

4. What circumstance will justify the speaking of the 
words. 

5. The construction of slanderous words. 

6. Of the declaration ; and herein of the nature and 
office of the innuendo. 

7. The pleadings. , 
B. The evidence. 

I. Of words, in themselves, actionable. 

Words, in themselves actionable, are' such as may 

^ ' 3 BI. Com. ia3. 

either endanger a person in law, by impeaching him of 
(1) See Title Libel. 
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some heinous crimen as to say that a man hath poisoned 
another, or is perjured; or which excltlile him from so- 
ciety, as to charge him with having an infectious dis- 
ease ; or which may impair or hurt his trade or liveli- 
hood, as to call a tradesman a bankrupt, a physician a 
quack, or a lawyer a knave. 

For slander of this kind an action may be brought be- 
fore any injury has been sustained, in consequence of 
the words having been spoken. From the nature of the 
words the law implies the injury ; hence such words are 
said to be actionable in themselves. , 

II. Of words which become actionable, by reason of 
so one special damage having resulted from them. 

Words not actionable in themselves, may become so 
by reason of some special damage arising from them» 
e. g. if a person say to a woman, ^^thou art a whore/* 
whereby she loses her marriage. 

But in these cases it is incumbent on the party injur- 
ed not only to state and prove the speaking of the wordS) 
but also the particular injury which he has sustained ; 
because the words not being actionable in themselvesi 
the special damage is considered as the gist of the action. 

It must also appear, that the special damage was the 
legal and natural consequence of the words spoken ; for 
an illegal consequence, viz. a tortious acty will not be 
sufficient. 

III. What circumstances will excuse the speaking of 
the words. 

Words, in themselves actionable, may, nevertheless, 
not bear an action, from the particular circumstances 
under which they are spoken or used. 

As if words are spoken out of a motive of friendship, 
and without an intention to defame. 
„,.^ As where the action was for saying of the plaintiff, 

DowsraT'''^^' who was a tradesman, '< He cannot atand it long, he will 



Ibid. 1059. 
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Ibid. 
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be a bankrupt seon," and special damage was laid in the ^.^^ ^^^ ^^ 
declaration, viz. "That one Lane refused to trust the ^^l n. p. ». 
plaintiff for an horse." Lancy the person named in the 
declaration, was the only witness called for the plaintiff, 
and it appearing from his evidence, that the words were 
not sfioken maHciausly^ but in confidence and out of friend* 
Mfi to Lancj and only by way of friendly warning not to 
trust the plaintiff for the horse. Pratt^ C J. directed the 
jury,^ that though the words were actionable, yet that if 
they should be of opinion that they were not spoken out 
of malice, but in the manner before mentioned, tj^at they 
ought to find the defendant not guilty, and they did so 
accordingly. 

Or if they arc spoken privately and in confidence. 

As where a servant brought an action against her for* 

. . BuH. N P. 8. 

mer mistressy for saying to a person who came to inquire 3 b«p Dig. 23^. 
her character, " That she was saucy and impertinent, 
and often lay out of her own bed, but that she was a clean 
girl, and did her work well :" though the plaintiff prov- 
ed that she was by this means prevented from getting a 
place, yet per Lord Min^eld^ " thisis not to be considered 
as an action in the common way for defamation by words, 
but th€gi9t of it must be maHce^ which is not implied from 
the occasion of speaking, but should be directly proved. 
This vfaa a confidential declaration^ and ought not to have 
been disclosed." 

If the v^ords have been used in the course of legal pro- j^^^ 
ceedings, no action will lie for them. 

IV. What circumstance will justify the speaking of 
the words. 

If the words be true, the defendant may plead such 5^,^ ^^^.^ ^.^^ 
matter specially, in justification : but it must always be 
pleaded, and cannot be given in evidence under the ge- 
neral issue. 
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V. The construction of slanderous words. 



Bull. N. p. 8. 



t&p. Dig.251. 
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The old rule in the construction of words wasy that 
they were always to be taken in mitiori tenntf but this i» 
now exploded, and the rule is, that they shall be taken 
in that sense in which they would be understood by those 
who hear and read them. 

All the sentence is to be taken together, for though 
pan of the words may be actionable, yet they may be so 
explained by the rest as not to bear an action. 



VI. 6f the declaration ; and herein of the nature and 
office of the innuendo. 

In the declaration, after such prefatory averments as 
the circumstances of the case may render necessary, it 
must be alleged expressly what words were spoken, and 
that they were spoken and published of the plainuff 
falsely and maliciously. 

Ibid. 1061 io«». Where the charge alleged against the plaintiff relates 

to his office, profession, or trade, there it ought to appear- 
on the face of the declaration, that plaintiff was in office, 
or exercising his profession or trade at the time when 
the words were spoken, and that they were spoken in re- 
lation to his office, profession or trade. 

!fatd. to«3. ^" ^^^^ P^^^ ^^ ^^^ declaration which states the slander, 

the words ought to be explained in such manner as they 
may require. Whilst the pleadings were in Latin, this 
explanation was introduced by the word "innuendo;" 
c. g. " Thou {eundem guer* innuendo) art a thief ;'* which 
in a modern declaration would stand thus : " Thou, 
(meaning the said plaintiff) art a thief*" This term in- 
nuendo is still retained, whenever this part of the decla- 
ration is mentioned. In the foregoing instance, it may 
be observed, that the innuendo is the same in effect as 
" that is to say." Its office is merely to explain and de- 
signate that the person intended by the the word " thou," 
is the plaintiff. But that the plaintiff was the person in- 
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tended, must appear from the manner in which the words 
were spoken, which must be stated in the declaration, 
namely, that they were spoken of the plaintiff, or to the 
plaintiff, or in conversation with the plaintiff, and not 
from the innuendo only ; for if the person of whom the 
words were spoken be uncertain, an action will not lie ; 
and a plaintiff cannot merely, by the force of an innuendoj 
apply the words to himself. 

When the innuendo is annexed to the charge preferred nu. 
against the plaintiff, then its office is to give to the words 
spoken their proper signification, but not to extend the 
sense of them beyond their natural import. Therefore, 
where a declaration stated, that defendant said of the 
plaintiff, << he has forsworn himself,** (meaning that the 
plaintiff had committed wilful and corrupt perjury,) it 
was holden, that the words not being actionable in them- 
selves, because they did not necessarily imply, that the 
plaintiff had forsworn himself in a judicial firoceeding^ 
their meaning could not be extended by the innuendo. 
But if the defendant had spoken the words concerning 
some judicial proceeding that had before taken place, in 
which the plsuntiff had given testimony, and these facts 
had been averred in the declaration, then such an innu- 
endo would have been good ; because the words coupled 
with the preceding facts would have shewn that the de- 
fendant meant to charge the plaintiff with perjury punish- 
. able by law. 



VII. The pleadings. ^ . Jl 

The general issue, in this action, is not guilty. ; nALiolte 

On the general issue, the defendant will not b^alloW* ^ 
ed to give the truth of the fact imputed to the .{plaintiff, 
'in evidence, in mitig^ii^ion of damages. 

If, however, the charge be true, the defendant may 
plead it in justification. 

So defendant may either plead or (what is more usu- 

r. X . . .. Ibu!.106ff. 

ally done under the general issue) give m evidence the 
VOL. ijr. 'i^ 
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(B^noer And Qccawn of speaking iImb W9r499 tQ »hf v tb9R 
thpy wore not spoken malipipusly. 
g^ A9 if th^ wprds w^re spo|» l>y th^ d^fipudftQl »9 f;oii»- 

9e)f apd wer^ pertinent U> th« matter jip qnpsltion. 

VIIL The evidence.. 

K the nature of th^ case requires pn^ or toqw intrp- 
ductory averments in the declaration) &uch ^v^rmonti 
must of course be proved. 

The Hord$ mu^t be proved a3 laid in tbo d9clM*)»Um» 
that \»i 3uch of them as will support the nctipn ; for it i» 
Dot neo^fsary fpr the pUiptiff to provo J|)l thp nunpi» 
stated ip the declaration. 

If the declaration contain several actipnable word^i it 
is sufikient for the plaintiff to prove some of them* 

E;3(pres9 malice need not be proved f if the charge be 
false, malice iviU be implied. 
^ The plaintiff may give in evideneei to ^egravate the 

Per fartOD, CT, J. in ' 

deliver ng ttieppmi. damages, bis owp rank and condition of life, and alao, ^be 

on of the co',j^ iii ^ 

sISJS' iUkm"'?"*. ^^^^^^'^'^^ ^^y *^^*' himself of such evklence, when U 
shall have a legal tendency tor mitigate the damages t 
^ and this may be done either on the general is^tiej ot op 

a traverse of the justification, because the degree of in- 
jury the plaintiff may sustain by the defaniatioQ) niaf 
very much depend on his rank and condition in society. 

11*1.553 Evidence of certain facts and circumstances may be 

received under the general issue, which ought to be re* 
jccted under a justification. In the former case, the de« 
fendant may prove that the words were spoken through 
heat or passion, and not from malice ; or that they were 
spoken with an honest intention, through mistake, and 
not with a design to injure the plaintiff. 

i3ut if the defendant, when ca!hr«l upon to answer in a 
court of law, will deliberately declare in his plea that the 
words are true, he precludes himself from any attempt 
to mitigate the damages by any of those fncts or circum- 
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Stimces, because his plea of justification is inconsistent 
with them. 
But there are some facts or circumstances^ from which 

. . . IKd. 

the jury may mitigate the damages under a special jus- 
tification of the truth of the words, in which he shall fail 
As wheuy through the fault of the plaintiff the defen- 

Ibis* 

dant, as well at the time of speaking the words, as when 
he pleaded his justification, had good cause to believe 
they were true, the jtiry may take into consideration this 
misconduct of the plaintiff to nutigate the damages.(l) 

(1) It 18* actionable to republish any slander invented by another, 
unless the republicsation is accompanied by a disclosure of the au* 
thor's name, and a precise statement of the author's words, so u 
to enaUe the party injured to maintain an action against the author. 
This disclosure and stafttnent must be made at the time of repub- 
lishingtbe slander; for it will not avail the defendant to make it 
for the first time in pleading, to an action brought by the party in^ 
jured. 2 Sel. 1060, cites Davis v. Lewis, 7 T. R. 17. Maitland v. 
OoUoey, 3Eart4a& IVbotnott v. MEeadows^ 5 East 433.^ 
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N«>. I. Na.L 

MecordofconnicUon in etue 9f profane Cvrting or Swearing. 



-•8. BE it remembered, That on the day of , in 



the year of our Lord , A. B. was convicted before me, Form of eonyieUon. 

one of the j luticea of the peace for the county of , of swear- i 

log one (or more) profane oath (or oaths) or of uttering one (or \ 

more) profane curse (or curses) as the case shall be. Given un- 
der my handy the day and year aforesaid. 

NO. IL .HO. II. 

Form of Recogtuzanee before a yuttice of the Peace, 

KNOW all men that I, C. D. of in the county "of do 

■owe unto £. F. the sum of of the lavrful money of Mauacku* ^g^^ ^^^ ^^^ 

eetUt to be paid to the said E. F. on the day of 17 nizance. 

and if I shul fail of the payment of the debt aforesaid, by the time 
aforesaid, I will, and grant, that the said debt shall be levied of my 
l^oods and chattels, liuids and tenements, and in want thereof, of ^ 

my body. Dated at this day of in the year of 

our Lord, 17 

Witness my hand and seal, ' 
88. C. D« 

Acknowledged the day and year last abovesaid. 

Before A. B. justice of the peace. 



N^. Ill- 
Farm of Execution inuing thereon, 

Cl ^HX COMMOKWBALTH OF MAS8ACHVSITT8. 

jk jL /^"^^ To tie theriffif the county of hit undertheriffor de~ , 

POJ»^) /mty, or Htber <fthe cowtablee of the t<mm ^ in the '•*^ 

\Jt^ taidcountyof grbktimc. 

^BECAUSE C. D. of in the county of on the 

day of in the year of our Lord 17 before A. B. Esquire, one 
i of the justices of the peace for the said county of acknow- 

I Ifidged that he was indebted to E. F. of m tlie county of 

in the sum qf which he ought to have paid on the day 

of and remains unpaid, as it is said : 

We command you therefore, that of the goods, chattels, or real 
estate of the said C. D. within your precinct, vou clause to be paid 
and satiffied unto the said E. F. at the value hereof in money, the 
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turn last aboveaaidy with more for this writ, and tbet^eof also 

to satisfy yourself your own lawful fees : and for want of goods, 
chattels, or real esute of the said C. D. to be found withui your 
precinct, to the acceptance of the said £. F. to satisfy the sums 
aforesaid, and your said fees ; we command you to take the body 
of the said C. D. and him commit unto our f^aol in our county of 
aforesaid, there to be detained in the said gaol until he pay 
the full sums abovesiid With yottr aa)d f^MS, tr that the said C. D. 
be discharged by the said t^. F. the Creditor, Of otherwise by order 
of law. Hereof fail not, and make return of this writ, with your 
doings therein, unto the above-named A. B. within sixty days next 
coming. Witness the said A. B. at the day of 

in the year of our Lord 17 A. B. 

?Jo.iV. N«. IV. 

Form ofi^nittitm to Sefkreet hefote d yuitiCe of iff Race. 

TdttntfA'^, ih fhi ctuitty ofH^, 15^ 

- -., KNOW «n men, that A. B. of iit the county of fid- 

inm. or lie sree- ^j^j^n ^^ ^ ^ ^ j^ ^,^^ ^^^^^ ^^ [addition] hatd 

agreed to submit the demand mad« by the said A. B. agahtst \ht 
said C, v. which is hereunto annexed (and all other demands, as 
the case may be) to the determination of E. F. G. H. and /. K. the 
report of whom, or the major part of whom being made as soon as 
may be to any court of common pleaa, to be holden in and for the 
said county di S ' , judgment thereon to be filial : and if either 
of the parties shall neglect to appear before the referees, aftef |fro- 
per notice being given tbem cf the time and place appokited by th« 
referees for hearing the parties in tbb action^ the referees shall 
have power to pressed txparte. A* A. 

CD. 
S. ^ M. 178 Then the above naihed A* M. afid C D. jper* 

Form or the ftduiow- tonally appeared and acknowledged the ab<fve instHiment by theffi 

irdgncnt. auhicribed to be their free act. Before roc, 

X« M, justice of the peace. 

NO.V. Hjo V 

Form of a Writ qfJUepie^n befgre a yiuti^ of the Peace, 

COMMOywSA.LTH OF MASSftdftUSB'^rTS. 

^ ^' To the tberif of our tmnty ofS-^^ — . or bis deputy^ or to 
either of toe conttablet of the town of M*in taid founij^ 

GREBTINO. 

Wfi oemffland you, that you repleVy Ibere inteti a deiOifmon of 

Twn oTthe wi*f. |A« fjfatt or beaeii impohrtded^ beloi^g tO P. A of 6. f addition J 

tixinf didtrained or impounded by S. P. of ^. fadditiMj m the com- 

I mon pound it\ said 3. (or }ti sticfi other pidce sts tbev Afty be ro- 

^ f trained) and tfietfn deliver umo the Satd P. J>. provldedf the saihe are 

not taken and detained apart Mean im^cess, warrant of distress, or 

npon exectilion, is the propert.ip' of the said P. JO. dnd sumtilotf the 

the said S. A to aftf»esp before*/. S. one of Otir Justices of the peace 

for our said county of S. at his dweflmg' hotise frt B. on the day 

of at of the clock \t\ the noon, to answer (ittto the said P, 

JO. in * plea of i-epl^vm. fhr that the said S. P. on the day of 

at a place called A. in B. aforesaid, unlawfulfy took sUid imp^ianded 
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the said , and the same unjufily 4istamed to this day, to the da- 
mage of the said P. D, as he saith, the sum of shillings, as shall 
then and there i^^pear wiU> other du^ dapiagfcs : Pravidtfd he the 
said P. D. shall give bond with suflicient surety op sureties to the 
sud S, P. in the sum of pmnds, heing double tl»e vafue of the 

said beasts, to prosecute his said replevin to final iudgraenjt, and to 



h] 



ay such damages and costs as tlwi sa^d $. P. shall recover against 

lim, and also to return the said in case such shall be the final j 



judgment And of tbif w*-it, witli yom- doings hereon, and the bind . ^ 

you shall take, ypu are to make return to our said justice, on or be- 
fore the 9aul day of at o'clock. Witness /. .S. our said 
justice nt /?. In said county, tj.i* day of Anno Xhmim, \7 

N-. VI. ^^X^ 

Form <fa Writ qfPetum, in Mppleiiin b^orta ^usti^e of the I^ce. 

COMMONWEALTH OF MASSACHUSETTS. 

rfT^ ^' **• 

<^ To tiffi sheriff qf pur county of S ■ ■ ■ ■, or ki* deputy ^ 

GREETING. 

WHEHEASl P. D. of B. in our county of S. (addition) lately re- y^^ of returii, 
plev'ied the beasts following, (^Hfre insert such description oj them as 
tkey had in the -writ of replevin'] wliich S. P. of B. in our county of S. 
{addition) had unlawfully taken and unjustly detained, as the said P. 
D. suggested, and caused the said S. F. to be summoned before I. 
S. one of our justices of the peace* for our said county of S. to answer 
unto the said P. D. for such supposed unlawful taking and detaining, 
»t a day now passed : and whereas upon the day of at fi. 

aforesaid, upon a hearing of the cause of taking and detaining the 
said beasts, before our said justipe, it appeared that the sam^ tak- 
ing and (Retaining was lawful and justifiable : whereupon it was then 
and there consiaered, that the same beasts be returned, and restor- 
ed to the said S. P. irrepleviable, and that the said S. P. recover 
against the said P D. the sum of sbilUfigs damages, for bistak- 
ing the same, by the said process of replevin, and the further sum-of 
for his costs, arisen in the defence of the said suit, as by the re- 
cord of our said justice, before him remaining, to us appears ; whereof 
execution remains to be done : WE command you therefore, that 
you forthwith return and restore the same beasts unto the said S. P. 
And also that of the money of the said P D. or of his goods or chat- 
tels, within your precinct, at the value thereof in money, you cause 
to be levied, paid and satisfied unto the said S. P. the aforesaid sums« 
being in the whole, with one sbilUng and six pence more, for this 
writ, together with your own fees ; and for want or such money, goods 
or chattels of the said P. D. to be by him shewn unto you, or found 
within your precinct, to the acceptance of said S. P. for satisfying 
the aforesaid sums : — W£ command you to take the body of th^ 
said P. D. and him compiit unto our gaol in B. And we command 
the keeper thereof accordingly, to receive the said P. D. into our 
said goal, and him safely to keep until. he pay the full sums above 
mentioned, with your fees, or that he be discharged by the said S. 
P. the creditor, or otherwise by order of law. Hereof fail not, and 
aiake return of this writ, with your doings therein, unto our^^said 
justice, within sixty days next coming. Witness our said justice at 
B. the day of in the yearofmirLoifl;, 1. S. 
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N<>. VII. 
Fomi oftbe Writ of WUhernbamfrom a yuttice of the Peace. 



COMMONWEALTH OF MASSACHUSETTS. 
'^ S M. 

To the iheriffofour county ofS'- 



(8.L.) 



-, or bit deputy, 

G^EETIirCr.u 



WHEREAS P. D. of B. in our county of S. {addition) lately re- 
plevied the beasts following, viz. {here intert tuch detcription oftbem 
as they had in the vrit of replevin'] and which were at the time of the 
replevy, of the value of which S. P. of B. aforesaid, had unlaw, 
fully taken and detained, as the said P. D. suggested, and caused 
the said 8. P. to be summoned before I. S. one of our justices of the 
peace for our said county of S. to answer unto the said P. D. for 
such supposed unlawful taking and detaining, at a day now passed : 
And whereas upon the dSiy of at B. aforesaid, upon a hear- 
ing ^f the cause of taking and detaining the said beasts, by our said 
iustice, it was determmed, that the same taking, anddetiuning, was 
lawful and justifiable : whereupon it was then and there considered, 
that the beasts be returned and restored to the said S. P. irreplevi- 
able, aiul for his damages and costs ; and afterwards, on the day 
of our writ of return and restitution issued, in due form of law. 
directed to the sheriff of our said county of S. or his deputy, to re- 
turn the same accordingly : which writ of return and restitution was 
delivered to C. D. to execute accordingly ; who, on the day of 

returned thereon, that \bere intert the return made by tbe officer, 
of bis inability to return tbe oeast"] And we being desirous that the 
said P. D. should not by his false suggestions and pretensions, arty 
longer detain the beasts, so by him replevied as aforesaid — command 
you forthwith to take the beasts of the said P. D. of like kind and 
value, if any he hath to be found in your precinct, in withemham, and 
in default thereof, any other of his goods and chattels, to the full 
value, in withemham, and them deliver unto the said S. P. to be by 
him kept, used and improved, until the said P. D. shall restore him 
the beasts he took from him, by our writ of replevin as aforesaid; 
and also that of the money oftbe said P. D. or of his goods or chat- 
tels, to be fbui)d within you precinct, at the value thereof in money, 
you cause to be paid and satisfied unto the said S. P. three shillingt 
fbr this writ, together with your own fees, for executing the same. 
Hereof fail not, and make return of this writ, with your doings here- 
in, unto our said justice, within sixty days next corair^*. 

Witness our said justice, at B. the day of in the year of 

our Lord, \, S. 

N^. VIII. 

Proclamation to Rioters: 

COMMONWEALTH OF MASSACnrSCTTS. 

By virtue of an act of this commonwealth, made and passed in 
the year of our Lord one thousand seven hundred and eighty-six, 
entitled, "An act for suppressing ro\its, riots, and tumultuous as- 
semblies and the evil consequences thereof," 1 am directed to 
charge and command, and 1 do accordingly charge and command 
all (>ersonR, being here assembled, immediately to disperse them- 
selves, and peaceably to depart to their habitations, or to their law- 
Ail business, upon the pains inflicted by the said act 

God save the Commonwealth. 
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